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EXEMPTIONS 

In ge neral; powers^ The FLSA provides that certain 
type,s of employees and certain ty^pes of work sha3.1 be exempted 
eitiier entirely from the operation of the Act or from the maximum 
hours or minimum wage requirements. Many of these exemptions are 
self -oxecuting; Section 13 exempts altogether employees eingaged 
in any retail or service establishment ’’the greater part of whose 
Selling or servicing is in intrastate commerce” 5 seamen; employees 
of a carrier by air subject to .-title II of the Railway Labor Act; 
any !„;nvploy"€:r engaged in agriculture?, and several other groups of 
employees engaged in particular kinds o.f work. Other exemptions ■ 
are- provided, however, which require further administrative action.: 
One type roquiros only administrative definition of the statutory 
term, and is described in a succeeding section of this monograph : 
( infr a , p. 143 ff . A second type of exemptions, on the other hand, 
requires inore than -"ieru definition and involves individual scrutiny 
and uis.pensation which acquires many of the characteristics of ad- 
1udicatic-n. 0?his type cf exemptions includes those permitting 
subminimum vaeges to be paid to (i) learners; (2) apprentices; 

(3) i-essengc-.rs ’’employed exclusively in delivering letters and 

; and (X) ind.lviduals- "whose earning- capacity;^ is impaired, 
by age or phy;,ric-.l or mental deficiency or injury” Such -exemp- 
tions sinfli be made by the Administrator "by regulr.tlons or -orders”, 
but orJ.y ”-r.o -hhe extent necessary in order to prevent cu-rtailment" ' 
'of cpportar.it ies for employment" (SeeJj^Kn 14)-.' jVi'i^4her, Gection 


lOG,^ 


V(b)'v^.3) exempts from the maximum hour requirements for a period 
or periods of not mors than iourteen work-^eeks in the aggregate 
in ;.nv calendar ye-ir any indiistry "found by the Administrator to 
be of a seasonal nature", 

nei.rj.ngs Bran ch; procedure in g eneral . The A dmini s tr e -- 
tor has vested initial power to consider questions involving exemp- 
tions in a Separate unit known as the Hearings Branch. This Branch 
is composed of approximately 50 employees, including clerical help 
and a small field staff livhich occasionally engages in investigation 
prior tc ultimate determine tioa. Only about 12 professional em- 
ployees are ::rr,tu.idad in this staff; most of these 12 are economists. 
The Director of tha Branch .Is an attorney; the two Assistant Di- 
rectors are persons with varied economic or social background. 

Thare .Is also an intxustrial , engineer, expert, in production tech- 
niques, g,nd two occnp.ational experts. In addition, attorneys 
and Gcononilsto from the G^rneral Counsel's staff and the Keseerch 
and St'itistiCvS Branch, respective3.y, are assigned to the Hearings 
ruoanoh to as-iLst in the preparation of relevant data and to sit 
with the htariiig officers at the hearings. 

The Hearings Branch is divided into thi*ee units; (1) 
that chi r god v-.dh r :nsponsibi.Iity for acting upon applications rc- 
ic.t,:iv;L: to industries and --grtcultural exoinptiens; (2) 

th.vw ... ...:u,;i.g 'h..-.rn oOpllcations to employ learners and apprentices 
• nd (?; t/.at which hannlso applications for the employment of 
hono.i c-.if’ped v/orkers . 


It is planned p^'esently to decentralize 



tile proceaure relating to handicapped Vv’orkers 5 applications for 
thro 'type 01 exception wall shortly be passed on at the regional 
oil ices in the area in wnich the applicants are located. 

in general j j.t iiiay be T"-enia.rked tha t the exempti(3n pro- 
ceaure IS notable for its flexibility. In contrast to 'tlie more 
ortiicaox techniques utilised in respect of wage oraers, the 
exemption procedures have adopted some novel devices to obtain 
efilcient aetenuini'-tion -md to fit the vaiying problems raised 
by the ai.fferent jcinds of exemptions. Conipcrativa "non -lega.lness” 
is a char. ct«::i-i Stic of exemption procedure. At the same time, 
iiowcverjthe exemptions proceoure has not yet been entirely crystal- 
iiceci, so th'h: it occasionally defies ready comprehension or general 
description. 

The. gener*.:! pv..thxrrn of j.ndividual exemption coses fol- 
-loViS tin: i.:usiGmory licerusing proceduri;. ; (1) applicaticii,: (2) 

c.'X joinr. ti ni . (3) hco-.ring (where nece'ss-.'ry) •. and (4) decision. To 
tiiese fciu* steps, as describeod more fully belcv/, •;re ;;.'dd 0 d two 
ncviil procedures. The first is. the general "industry" hearing, 
whxch :aesemb,les in its e;['i'ect he<o rings lea.cUng to the issuance of 
gt. hero 1 rule-;.? ond the soH';onu is tnc iiiethcd provided for appeal and 
review on appeal.' 

It the close of the eolend <.r year 1939, three apiUica- 
lions for mL-ssonger circempti'rns had been received. A joint hearing 
vw 3 held on u.o of these, and the ''pp.lico.tion was denied both by 
the hi- ring oi’iioer ana, subsequentJ.y , by the Adirdnistr;.'.tor. The 


thira appii. cation wac ?/ithdr':wn* Since the applicants represented 
the luSTor cofiipanies vho would possibly have qualified for this 
exempt Lon, this field is new chief lo of historical interest. 

Since tho great bulk of applications for sesasonal exemp- 
tions has been dispvosed of informally through denial, the figures 
on tiie workload in this respect are unavailable. As of December Ifi, 
-939, six such exeraptioiis had bsen granted without hearing; hearings 
were held on eigiit applications ?/hich resulted in five denials 
by the hearing officer, and the granting in part of another. The 
remaining c:-ses in which hearing was held wore pending decision at 
the close of the year. One denial had been reviewed end modified 
by the Administrator. In the first two months of 1940, eight or 
ten additional seasonal determinations have been made. 

As of December 15, 1339, 25 applications for the employ- 
ment of apprentices had been received, of which 11 had been granted. 

At the same time, 4,800 applications for the einoloyment of handi- 
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capped workers had been made, and 2,335 granted. Because it was ; 
:"olt th.' t submiriiiTiuni wages were not necessary to ’’prevent curtail- 
men't. of opportunities for employment” of learners, very few of the 


A genoiul reguLation dealing with h-andic&pped workers granted 
blrnxot exemption without further applioatj.on or administrative 
acti<..n to nanlicapped workorrs who are prc-vi.ded occupational rehebl- 
lit-, ting ^-ctiiity of an educational or therapeutic natui-e in charit- 
able c'-'.-goiiis-.-nuons; xt was Issued because the Adiainlstrator v/ould not 
be cblc to act upon the many applications projnptl. 7 / enoiygh, and be- 
causf no vv“s desirous of not endangering these projects by imposing 
lice } ifn miuimum. This bl'-nkot partial wage exemption applied 
until dard: 1, 1940. ohortl/ before March 1, a new regulation was 
iss’icG .uid applications for tho euiploymeat of such special handi- 
coppeo workers are now required to be filed by individ^ial estab- 
lishraents. 



many applications for learners’ certificates were granted while 
the minimum was still 25 cents an hour. Between July 17 and 
December 15, 1939, however, 1,054 applications were acted upon 
and 872 were granteadj 3.82 were, denied. .Approximately 350 were 
pending determination. In addition ten heain.ngs on an ’'j.ndustry" 
bs.sis on applications for learners have been held. 

Initiation of actj.on; applications . Official action 
leading to the issuance of .special certificates permitting employ- 
ment of messengers, apprentices, learners, and hanclica.pped workers 
at subminimal rates, and of persons working in seasonal industries , 
at more 'tlian tiie maximum hours, is invoked in all cases by the 
filing of applications. Messenger applications may be filed. by 
on empj.cyer, an employee, or a group oi employers or employees. 
Apprentice a-iplicatio,nG, as well as those involving handicapped 
workers, icust bo signed by both the employer and employee affected. 
Leornar .applications may be made by' ’’any employ^er . . . whenever 
employment of learners, at /_ low'er rate is believed necessary 
to prevent curtailment of employment opportunities in /the./plant. ” 

An applicution for a seasonal exemption may be filed by ’'any ind.ustry 
or employer, or employer group therein” ; if an individual employer 
liL-s, he must be rep^^’esentative of the industry of which he is a 
meraber. 

V''rying conditions are imposed upo.n the filing of the 
sevcu'al applicatiosis. Apprentice applications must be accompanied 
by the nppr’ontice sgreementj raecsenger, seiiconal, learner, and 
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hyndicappea worl^er application? must set forth certain specific 
iniormation which would qualify the applicant to the exemption. 

The general regulations governing apprentice, handicapped worker, 
ana locrner exemptions respectively each provide that the applica.- 
tion must be made on forms furnished by the Division. The applica- 
tions for these three exemptions must also be under oath; they are 
not, however, required to be notarised. It is asserted that this 
requirement is imposed because the applicatioUvS are made by in- 
divlduais, and in most cases consti'tute the erxtire record upon 
which disposition of the case is based. A handicapped worker's 
certi-ficatci issued on the basis of an application which contains 
any false rai.terial statei^ent or information is null and void, sub- 
ject to oancollatlon sb i nitio ^ and rendering the eraployer liable 
for the fill'!., diffsre’nce between the minimura 'wage end the submini- 
mum permitted by the certificate for the entire period. Similarly, 
a special learnei?’ s certificate ’’shall be null and void if the 
applicant shall h-ve set forth any fact cr facts in his applica- 
tion which lie knew or had reasonable cause to believe was false." 

Ty.iv es of further action v;hich may he taken . To weed out 
the .si.mpler cavSes and to permit of concentration upon onl^/ the more 
difficult, complex, or important ap)plications, the Division hSvS 
devisod an intricate yei. flexible system of possible actions which 
may be taken. Three possibilities are provided for in relation to 
seoscnal applications; Upon conside, ration of the facts and reasons 
stat:-.' in an application, tiie Branch may (a) forthwith deny the 


application on the ground that it fails to allege facts entitling ' 
tne industry to an exemption; or (b) forthv/ith set the application 
for hearing; or (c) (after consideration of the application and 
independent investigation) find and announce that a prima facie 
case for exemption has been shown, and permit 15 days for objec- 
tions. Similar possibilities are present in resnect of learner 
72 

applications, in both t^rpes of exemptions, iiidividual applica- 
tions may be combined and a si-ngle hearing may be held thereon. 
Pre-T'erentlal treatment is accorded to representative applications 
end, in fact, in relation to loaraer exemptions, for a consider- 
able period no individual applications would be acted upon until 
ther'.'j had been a general public hearing on the question of learn- 
ing occupations in the Indus or branch thereof, as a whole. 

In aduition., aihough action will be uaken on individual applica- 
tions for seasonal exemption, such, action will result in an industry 
finding. 

Diifei-ent preliminarv procedure is provided for the con- 
sideration of other t^/pes of applications , No provision is niac'8 


The Branch may, upon the basis of the application, immediately 
issue a specio.l certificcite of exemption. If objections are re- 
ceived within 15 ciays, and uhe subsequent liearing thereon discloses 
thCvt the certificate had been erroneously ;,c3ued, the certificate 
wilJ be’ cancelled and aLl persons emoloy^d pursuant to the terms 
of the certificate shall be re.lmbursaid "in an amount equal to the 
dif.'U.rence between the applicable st.'i tutor;/ mlni.nn.m wmge and the 
lesser wage paid such persons." This rathtir cumoersome arrange- 
ment is utilized since certificates are effective only from the 
date cf issuance; therefore, to withhold a certificate mo.y be ex- 
pensive to the employer and will place a premium upon objections 
which, no matter how Ill-founded, .wcuild de:lay issuance and mean so 
man^i extra dcllarvS in the pockets of the ejsployees. 
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lor in.i-tial hearing in apprentice and handicapped worker exemption 
cases. The certificate, instead, is issued or denied upon the 
basis of the appilcaticn end accompanying material or, in handi- 
capped workers, upon independent investigation, with possibility 
of reviei¥ Dy the Administrator as described below. Extended proce- 
dure in these two types of cases is Sriid to be unnecessaryi in 
neither are there difficult questions of evidence, and the issues 
are clear-cut. The standards for identifying apprentices are Vvell- 
det?ined through apprentice agreements, through the activities of 
the State and Federal Comiuittees on Apprenticeship, and through 
the work of the Division of Labor Standards of the Department of 
Labor. In fact, the appr6?itice certificate is automatic if the 
application is correctly filled out and the apprentice agreement 
has been approvea by on accepted agency. Similerly, the existence 
of infirmities which qualify an employee for the handicapped exemp- 
tion is readii-y escei'’taino.ble through doctor hs certiricates usually 
required to be included. This case of determination contrasts 
sliarp3.y with the difficulty of establishing the absence of skill 
wiiich v/culd qualify a learner. More fundamental, however, is the 
fact that, in contrast to tlie learners exemptions, the Division 
does not emphasise the statutory issue of -‘curtailment of oppor- 
tunities of employment", 4 it is enough, in respect of these two 
classes, to show the fact of apprenticeship or handicap, and 
i'ailiire togrant an exemption certificate seems to be prer^umed 
without more to involve curtailment of opportunities for employ *- 


ment of these types of individuals. On the other hand, this issue 


IS a major onu as to learners; not only must the applicant show 
that £. learning period is necessary, but that nc skilled help 
is available and ttint a reasonable employer in the position of 
the employer would not hire any workers for the jobs if he were 
not permitted to hire learners at a subminimal rate. 

Conversely, the messenger exemption procedure permits of 
less flexibility in the opposite direction: The messenger regula- 
tion simply provides that upon aiDplication ’’a hearing will be held’’ 
(Section 5iS3.5). The departure is explained on pragmatic grounds: 
The procedure was devised with the only two possible applicants in 
laJ.nd. Both these companies had engo.gou in considerable agitation 
before the Act became effective, and it was obvious that hearings 
would siiordly have to be held. Accordingly, the drafters of the 
regj'al.s.tlcn did not bother with more elaborate possibilities which 
would never be invoked. In fact, it is asserted that despite the 
wording cf the riCipuJ-ation, hearings are di sere. tiomiry, but the 
problem simply has never been raised. 

Hachinery for determination concerning further actio n uoon 
app l icat ions. ApplicatioriB, as already described, are initially 
routed to the Rea rings Errinch, where in turn, they 
are assigned to the appropriate senior examiner for the learner 
unit , foi- the sea,sonal and agricultural .unit, or the messenger, 
apprentice end haiiJicapped worker unit, depending, of course, upon 
the oxeiuption soue^ht to bo obtained. The senior examiner examines 
the application briefly. and, in turn, assigns it to one of his 
subordinate examiners. Such assignment depends upon the apparent 


dlif ?i.culty oi tile case; applications upon whose fa.ce entitlement 
.IS shorn ana no serious problems seem to be raisedj are assigned 
to the junior ex.-nniners, ?diiXe applications which appear to be 
Goraplex are ha.adsd to inorc experienced eXfOrniners. 

The subordinate to whom the application is assigned pro- 
ceedSj after analysis of the applica.tion, to seek ’’check-up informa- 
tion”, particularly in cases involving learners’ appli editions. Such 
information .i.s gained from State and Federal employment offices and 
from unions which have kuoYvledge of conditions in the coniiriunitw/'. 
Where the question concerns learners, these groups are consulted 
as tc the availability of skilled help in the area in which the 
applicant’s plant is located. In addition, the Cooperation and 
inspection Branch is consulted concerning the employer’ s compli- 
ance record, not because failure to comply bars entitlement, but 
only as sn indication of the applicant's bona fi dcs and general 
credibility. 

Where the issues are ccisiplex or doubts arivse, further 
i.nformativjn is ordinrdrj.ly developed by correspondence, both ?dth 
the rnnployer-a.pplicant and others. Where possible vjithin staff 
lim.l.tations, actual field investigation is utilizecU unfortunately, 
this highly effective method cannot be used as often as is desir- 
able, but will, it may be expected, be more freely utilized ivith 
the completion of the organization of regional offices. At present, 
investigation is reserved for tw/o types of situations; (1) Where 
oompla.int is madt- that the terms of a certificate already issued 
are being violated; and (2) where the statements of tlie employer 



on the one hand or th.e union or the erflployment vServicej on the 


otherj are in complete disagreement ccncerningj for example, the 

73 

a valla bill tAT oi skilled help. 

in addition to investiga tion and correspondence, the facts 
are net infrequently supplomented by informal conferences between 
staff membors and the applicant. Further, information at this 
stage may be volunteered by o^dier parties affected. Since as is 
noted below, this ’'pi'climinary" development in the vast majority 


of Cases results in the ultimate cispesition of the appllca ticn, 
the Division has xvisely provided special rnechanlcs for giving 
notice of the filing of the application so that employees may be 
?.pprised that action is being considered. In learner applications 
(apprentice and handicapped applications, as alresriy described, 
must be filed jointly, so that the employees affected are already 
a. 'VO re of the proceedings) , the applicant is required iramediately to 


73 

for no apparent reason, the regulation gox'-erning .is,suanoe 
of haiidicapped ’workers* certificates expressly provides for 
further investigation: "To determine whether the facts justify 
the issuance of a Special Certificate for a hr-nch-.c-ipped work-or, 
the gcimxr.istrator or his outhoriz-ed represents tive may in any 
case order an investigotio;! anb. require additicnfil data or facts 
or jAuy T'equire tn-;:. worker to take a modicai exa.mi.,nation, oi- may 
require that c^U'tcJ.n facts be cortiflcd by deedgriated officers of 
the -tate or federal go’/c-rrimon-! " . The rccs.rit-ly 'mended seasonal 
r-..guiatlon rloo expressly fx.rmits (Jetermin:, tion to be made upon 
the sis of investigation, A parallel provision mighu be desir- 
aede for si’i exemptions, lest its rlnence be intcrpretoc tc 
require 'choi dcieimlna tion as to the ether exemptions must be 
limited to a consideration of the allegations of the applica- 
tion only. 



post notices ci tne filing on .o forin supplied by the Edvision. 

Such notice musx. oe posted "in s conspicuous place in each depart- 
ment Oi /the applicant's/ plant where he proposes to employ 
learners st w;iges lower than the miniirium . . . Such notice must 
contain ail the information required therein and shall remain 
posted until such time as the application shall have been acted 
upon by the Administrator’*, It is a],KO to be noted that, although 
the investigation (either by correspondence or otherwise) is ex 
p art e , the determination of the type cf action to be taken is not 
made without keeping the applicant apprised of the information 
which has been developed. Thus, for example, if, upon investiga- 
tion of an o.pplication for learners, it appears that skilled help 
is avcdiable in tix-. area, the rpplicaiit is sc notified, although 
the souicce oi' such inforiuation may sometimes be vdtnheld (e.g., if 
the bivision has obtc.ined the empicyment figures from the loCvd 
e.’nployment service, the fact that the latter supplied the figures 
may not be disclosed to tho applicant in order to save it emb''rrass-- 
liient and tc a.void the clanger of creating friction betY/een tho em- 
ploj’er and the service) . In addition, if the investigetien indi- 
cates the availability of ^3kilied help, the applicant is notified 
not only of tha.t fact, bait where such help may be obtained. The 
notifying letter in such a situation may state that if the Ei vision 
does n>.t hear from the applicant vd thin t?i?o weeks, it will be as- 
sumed th,= t his needs have, been fulfilled. By this method, and by 
infcnm-l conferences, a large number of applications are disported 


~ 111 



of without lonnal action of any kind; rather, the applicant simply 

74 

fails to press the application further. 

i^,J.though the regulations governing the procedures relat- 
ing to applications for the several exemptions (except seasonal 
and handicapped workers) in terras require the initial determination 
as to further action to be made upon the allegations of the appli- 
cation only, in fact, c.s indicated by the prior discussion, 
fortunately no such limitation obtains; indeed, amendment of the 
regu-i.atioiis is being considered expressly to permit action to be 
taken on the basis of the application and all other relevant 
matei-ial. It should, in addition, be noted that the Hearings 
Brs.nch i.n determining whether to deny or hold a hearing forthwith, 
or rnmounce a priraa f acie entitlement, does not in practice limit 
itself to the material gathered in the particular case, but quite 
properly utilises its '’official knowledge’*. For example, if the ; 
allegations of the oppilcation for a learner exemption are insuf- 
ficient, the application ?d.ll not be forthwith denied if the. Branch 
knows, from experience in other cases, that skilled help in the area 
is unavaiiable or that the operations require a learning period. 
Similarly, if /v’s application to employ learners in the tovra of Y 
is aenxed after investigation, on the ground of the ave liability 

!\ jimllsj’ situation obtains in iospc<'*t of ceyocn'-.i ‘ipplica- 
tiors. "In audi-'oion to the formal procedures set forth, in the reg- 
ulations, ix> should be observed thst the greet bulk of informal 
applic>:..tions recoivod . . , have been henuled by informal notifica- 
tion of the inapplicability of the seasonal f.lnding to the industry 
in question. This procedure has saved the Adrainistrator a great 
dosl of tiiae and it has also afforded an opportunity to inform inter- 
&t.tea parties concerning the significance of the seasonal provision 
In the" Act more promptly amd in a more adequate manner than would 

(Continued) 



u.t okilied help, Bh-' applica.t:lon filed shortly thereafter for hivS 
pi&nb engaged in the saijie operations in the same town will also 
ue deaiea wionout further investigation, . B 'will be notified firsts 
however, of tee results of the prior invsvstigation and -will be af- 
ioraea an opportunity to shovir that conditions have changed or had 
been erroneously reported. 

industry hea ri n gs on lea rn er appl ic atio ns. A special 
prC'Cedure aevised by the Division is the industry hearing on learner 
app ..ications. Because of the large nuEiber of applications filed 
which presented interrelated problems, until May I939 individual 
applications were not acted upon unless and until there had been a 
general industry hearing; tlie recpiireraent has since been relaxed,' 
ana it j.s now provided by regulation that 

"The Administrator or his authorized reprevsenta- 
tivc may, if he deems it aidvisable, prior to granting 
any application, hold a hearing for an industry or 
branch thereof to determine the occupation or occupa- 
tions which require a learning period, to determine „ the . 
factors which may have a bearing upon curtailment of 
opportunities for eniployraent witein the industry and 
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have been pr- ctioal under a system of formal denials. In the vast 
majority of irustances applicants have not pressed their applica- 
tiOiio alter uhe letters of explanation ha,ve been recoivad . " Annu; -il 
_teppru ( L 939 ) 164-165. 

Imni,! or. the basis of the application and other m'-.uerial does 
net p''-. iLudc rr-sev.'ai of the application. The r.^puiatte>ns g.jvcrn- 
ing .r.:.rnor :c'Oce!3ure provides that "any ap-plication which fal'ls to 
present m'le information requirau by such foi-m will not be corisider- 
ou . . , but will be returned to tlie epplicnrit with a nots.tion of 
ccj'ici. ncif 3 and without prejudice .agrinst submission o'"' a new ap- 
pli.,.: t; '..n," The handicapped worker regulation is brooder, st".tlng 
■th'it 'bjpoii ihe siibimission of .additional material factvS an authorized 
representative of the Administrator may reconsider on application 
and r^jvise his forraor .action,” In fact, this is the' practice in 
respect of all applications. See infr a , pp, 129-130. 



to determine ' under what limitations as to wages ^ 
time^ number^ proportion and length of service 
certificates may be issued to employers in any 
such occupations or occupations in the rlndustry, ” 

In allj there have been ten such industry hearings at which 
the issues concerning the ski3.1 required^ the general availability of 
skilled help, the nature of the various occupations in the industry, 
a.nd the like, were explored. These industry hearings do not result in 
the granting or denial of the individual applications of persons parti- 
cipating in the hearing, but only in a general regulation, applicable 
to the industry involved, setting out the occupations in which certifi- 
cates may be granted, the period for and the conditions under which they 
wall be grajited, the submininrum wmge permitted, and related rules. 
Although the industry hearing is undeniably a iiseful device 
which diminishes the necessity of repeated processes of proof and deter-, 
minations of recurring common prob3.8ms, the precise effect has not been 
fu.3.1y ciystaj-lised as yet and some confusion has resulted. The complaint 
has been made that the general rules emanating from industry hearings 
are net al'Vcuys clear, and sometimes have succeeded as much in confusing 
the issues in individual applications as in simp"'.if;^dng them. It is 
not no-w entirely plain just ?rhat issues are left open on individual 
aoplications rind how much repetition of proof is necessary. Not the 
least important reason for the confusion is the amibigaity of the Act; 
it is not apparent w/hether "curtailment of opportunities for employment" 
refers to a pai’ticular plant or to an entire iratistry; the Division 
seems to have interpreted it to mean both. In general it may be safely 
stated, that issues concerning "turnover” - that is, the rate at wbich 
experienced workers must, be replaced in a given industry - are ordinarily 



settled ty the industry hearing^ each individual applicant is left 
thereafter_5 however^ to prove issiaes involving ’’e^ipaiision” - that is^ 
a non-normal need for new worlcers occasioned by the establishment of a 
new plant or enlargement of ai old one. In addition^ it seems that as 
to non -variable factors ~ such as the skill involved in a particular 
occupation - the finding based on an industry hearing results in pre- 
cluding an individual applicant froin subsequently going behind the 
finding. The industry?- hearing, as described more fully below, is a 
public one, for which public notice has been given and which has been 
held frequentlj- on representative applications (usiiall^’’ those of trade 
associations). Accordingly, the Division properlir holds that all persons 
in the same branch of the industry are bound by the findings. On the 
other hand, it is stated thdi a finding, based on an industry hearing, 
that in general skilled help is available so that there is no need for , 
learners, does not ’’absolutely" preclude an individual from shoidrig 
that in his area, such help is unavailable. At ieiformal conferences, 
an applicant vdio so claims ulll be permitted to shoY/ that his is a new 
or different situation^ in addition, as already indicated, whether or 
not there have been industry findings, he is always free to show a need 
for learners because of expansion of an old plant or establishmient of a 
now one. One official, however, has estimated that .in cases YYhere an 
industry h.earing has led to a finding that no learners were necessary, 
suhs'jqujnt :ln:livi(h.ial applications have been granted onl.y in o.ne or two 
inst.macevS, Even these, it is asserted, were "more error than intention," 
Fu.i-tb-.jr action upon aoplicati-ens ; objection s. The complete and 
.flexible procedures for initial determination upon the basis of the 


allegations of the applications and other material have made possible 
final disposition of the vast majority of applications at this stage* 

All the applications both for handicapped workers and for apprentices 
have been entirely disposed of ty the methods described above* As 
already observed,, hearing on the two applications for the messenger 
exemption was forthwith set without the procedures discussed* But in 
reject of applications for learners and seasonal exemptions, still 
another interesting technique has been devised effectively to dispose 
of the issues without a hearing except where the issues obviously 
require it (in which case, a hearing lirill be scheduled without delay) 
or the parties affected request it. 

As has been pointed out, both the seasonal and learner regula- 
tions provide as one of the three possible courses of action to be 
taken upon an application that a preliminaiy determination of a prima 
facie case for the , granting of an exemption may be published. There- 
after, 15 days are allowed for any interested person to object to the 
granting of the exemption. The regulations provide that if objection 
and request for a hearing are received within the proper period, hearing 
Tfill be held; othenidse, in the case of the seasonal exemption, a find- 
ing ?7ill be made upon the prima facie determination, or, in the case of 
learners, the certificate previously/- issued wall be affirmed and remain 
in effect. 

By this device, no exemption in these tTro groups can he 
irrevocably granted until those adversely affected have had opportunity 
to protest. The notice of the prima facie determination is disseminated 
as rddoly as possible, is published in the Federal Register, mailed to 
the into mat ional or other parent imion which may be affected or 


The rega- 
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interested and sent to persons on the general mailing list 4 

lation governing seasonal exemptions permits protests ty ”any person 

interested j including but not limited to employees, employee groups, 

and employee labor organizations mthin the industry claimed to be 

exempt*” With the exception that the final clause ("iTithin the industry^*) 

is omitted, the learner regulation is identical. The requirement of 

interest is liberally interpreted; not only competitors, but labor 

organizations -vdiich have no members in the plant affected, are entitled 
'll 

to protest. 

The learner regulation expressly calls for ’'adequate and 
det,3i.led grounds” for objections, while the seasonal regulation omits 
this requirement and seems to make the holding of hearings automatic 
upon the request of the protastant. In fact, in both cases objections 

76, Announcement v/as formerly a3.so made by general press release,, but, 
except in cases involving the seasonal issue, this was abandoned because 
the newspapers displayed great disinterest. One union spokesman comr 
plains that the method of sending notice to the parent union is unsatis- 
factory since ’’about five pounds of governm.ent notices” come to ’his desk 
daily and as a result many exemptions ’’slip through by default”. Divi- 
sion officials justifiably feel that they cannot now underbake the task 
of discoverhig if any locral unions may bo present and interested; this 
responsibility must be shouldered by the parent organization. Of course, 
consid.erable difficulty is avoided in learner cases through the require- 
ment 'that the employer post notices of his application ( supra , pp, 110 - 

up. 

77 . Some employers complain that this liberality has made the protest 
procedure su,bject to abuse by permitting the union and a unionized 
employ -or to agree that the latter’s application nill go through Ydthout 
objection, 'dliile the application of the non-union emp3.oyer whose situa- 
tion is otherwise identical, 'vdll be protested. Eat an a3_temative 
practice might bo worse. The Divotsicn must of necessity depend in part 
upon the aetdon of outside parties; to abandon the protest procedure and 
hold hearhigs or investigations in all cases would place an intolerable 
burden on the Division, while to peniiit only those unions with mombors 
in the plant to object would place a premium on non-unionization, 
deprive the Division of information vjhich might be useful, and prevent 

a group which has a logitzbnate interest in the preservation of a vrage 
structure from taking effective action- to do so. 
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must be substantial, and in neither mil hearing be held vdthout 
further action by the Hearings Branch, Conferences and correspondence 
with both the protestant and the applicant may follovr and field investi- 
gation may be utilized. The applicant may, in the course of this farther 
action, be informed of the identity of the protestant except where the 
latter is an individual employed in the applicant’s plant. Partly 
through these further steps, portl^r because the Branch proceeds cautious- 
ly on protests, and partly because protests in respect to learners’ 
certificates have sometimes been based on misunderstanding of the in- 
dustry hearing finding\s, all but four of the 30 protests as to learners 
have been iTithdrami, Similarly, in only two of the eight cases in which 
there was a p rima f acie determination of seasonality did he.arings result 
from, protests. Each of the four leax’ner hearings, and, so far as can 
be ascertained, toth of the seasonal hearings, hej.d upon objections and 
protests respited in ultimate denial the Hearings Branch, 

Hearings; in general . As already stated, there have been -about , 
ten hearings on learners’ exemptions 5 four hearings on objections to 
the issuance of learners certificates! two hearings on objections to a 
prima facie deterriiination of seasonalityj and one hearing on a joint 
application for messenger exemption. No hearings have been deemed 
necessary in respect of applications for handicapped workers or appren- 
tices and no provision is made for a hearing prior to initial determi- 
nation brp the Br.on.ch, In caddition eight applications for seasonal 
exemption have bsjen immediately set doYjn for hearing vdthout preliminary 
determination. 

Perhaps the chief general chcaracteristic of exemption hearings 
is their contrast to wage order hearings in respect - of the comparative 


informality which obtains at the former. Although, of course, the 
general atmosphere often depends on the parties involved, the conten- 
tiousness and adversary characteristics which mark wage order hearings 
are ordinarily absent in exemption hearings. It may fairly be stated 
that, as a rule (the hearing on the learners exemption, for the millinery 
industry was an exception) , exemption hearings have more nearly 
resembled legislative inquiries than judicial trials. 

Notice of hearing ,. In each of the regulations governing the 
three exemptions upon which hearings may be initially held by the Hearing 
.Branch, provision is m.ade for the publication in the Federal Register and 
h-rp general press release of a notice of the "‘time, place, and scope of a 
hearing” upon any application. In addition, the regulation governing 
learners’ applications requires that ’’The applicant shall in all cases 
be given notice liy registered mail of .anja headings to be held for the 
purpose of determining whethei’ any speciail certificate shall be can- 
celled”, while, as a3-ready described, emp3.oyees in the applicant's plant 
have alre,ady been apprised of the application through the applicant’s , 
posting of notices. In addition, ?diere any hearing is held; upon 

objections to a prima facie determination, notice thereof is sent by. 
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registered iT],ail to the applicant and the protest ant. 


78, In one case, a hearing was reopened because one of the interested 
parties f .ailed to receive actual notice. This was can industry hearing 
on the application of a trade association for the employment of learners 
in ti'je textile industry; notice vias published in the usual manner, and 
tho hearings Branch found that certain exemptions were permissible. 
Subsequently, it appeared that another trade association representing 
a br,anch of the industry had previously announced opposition to the 
granting of learners' c-erbificates in its branch. Stating that "Wlieroas 
it ’.appears that [such association] represents a substantial part of the 
, , , industry and . , , did not have actual ' notice of the said hearing 
. . and did not appeal* or present evidence , . whereas, equity and 

f, airness would appear to require that the said hearing be 'reopened 'to 
permit the introduction of further evidence relevant . , , to the . , 
branch , . the Division announced that the hearing would be reopened. 
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The notice includes not only the time, place, and date of the 

hearing, as required the applicable regulations, but of the subject- 

matter to be considered. Thus for example, notice of hearing upon an 

application for a learner or messenger ejsmption announces that "testimony 

vdll be talcen for the purpose of detennining whether it is necessary, 

in order to prevent curtailment of opportunities for employment, to 

provide for the e-m^loyment of [learners or messengers ] . , . and if such 

necesvsity is found to exist, to deteimine the Vvages and limitations as 

to time, number, proportion and length of service,” In addition, if the 

heai’ing is for an industry the notice includes the defiaition of such 

industry. The notice for seasonal exomption hearings sets out the 

filing of the application and other procedure, and announces that the 

purpose of the hearing is "to take testimony on the question y/het her or 

not the [laaned] industry as defined herein or any branch thereof is a 
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seasonal industry” yrithin the meaning of the Act, ^•’'Ihere the hearing 

results from protests, it is asserted that the applicant is informed of 
the grounds of the protest | it appears, however, that occasionally the 
grounds are not included and the applicant must come to the hearing 
unaware of the exact issues, Ihen lea,rners’ exempt-ions are concerned, 
there may be several issues involving considerable preparation of 
technical or factual data; under these circumstajices , care should be 
taken to insist upon specific objections and notice thereof to the 
app)liG.?"n.t, 

79, It is to bo noted that thox issues involved in learner exemptions, 
and a definition of seasonality, are included in the regulations governing 
these subjects, so that interested, persons' have more upon y/hich to rely 
tliran tl:.e mere general notice. In addition, especially prior to industry 
hearings on learners, informs! office conferences may take place between 
Division staff meyibers and various interested parties, at which the 
issues are clarified and defined. 


ligM place of hearings. Each of the regulations governing 

procedure for exemption provides that notice shall te given ”at least 
5 days before the date” of the hearing. In fact^ at least ten and 
usually fifteen days are alloTfed; in the notice of hearing on an 
application for messenger exemptions ^ however^ it vfas announced that 
upon the request of the parties , and since it appeared that no 
prejudice vrould be ca.used there by^ hearing was scheduled for six days 
after notice. 

Tfith a singl.e exception, all hearings on individual applications 
for leainei’s and most other exemption hearings have been held in 
Washin/gbon, D. C. The messenger hearing vias held in Mer/ York City; 
the hearing upon the application of the pec.en industry for learners , 
was held in vSan ihitonio, Texas; the seasonal application of the California 
imshelled walnut indUvStry was held in San Fra.ncisco. Some hardship, 
of course, is imposed upon an individual applicant by requiring him to . 
come to Washington, especially since the amount of saimngs involved in 
obtaining a learner’s exemption is comparatively small. Farther, of 
course, availabilit3^ of skilled help, or T/eather conditions and the 
like, are local questions which are must easily susceptible of proof 
throug^i Tfitnossos in the particular area. But more frequent field 
hearings raust nec0ss.aL’’il3;' remain an ideal until the Division is further 
organised, its policies moro crj^stallised, its funds increased, and 
some degree cf decentralization is achieved. 

Participan ts in the hearimg; the presiding officer . In exemption 
s, it is customary to provide that 


notice! 


” Opportunity to.11 be afforded to interested 
parties to present evidence relevant to the , « , 
inquiry. All persons or associations desiring to 
a,vail themselves of this opportimity should, if 
possible, notify the Administrator in advance, 

The notice in some hearings is more specific, stating that ”all 
persons interested, incl-uding emplojrees, employee groups, employee 
labor organizations, employers, employer groups and trade associa- 
tions, within the industry affected., and designated subordinates 
of the Administrator, will be afforded an opportunity to present 
evidence and be heard,” As in the case of wage order hearings, 
the word "interested” is liberally definedj any person who appears 
is deemed sufficiently intei’ested to participate . 

In contrast to the wage order proceedings, neither the 
Hearings Branch nor other Division groups • actively participate as 
parties, a3-t hough as indicated by the notice quoucd in the preceding 
paragraph, desi^^ated subordinates from the Research and Sts'tistios 
Branch may appear as T/idtnesses to present a general picture of 
conditions involved. Nor is the Division represented by counsel; 
rather its only representative is the presiding officer, assisted 
by one or more legal and economic assist cants who sit vmth I'liii, 

This presiding officer, formal3.y designated by the Administrator 
in the notice of 'nearing, is ordin.arily the Director o.f the 
Hearings Branch, or one of his two chief assistants. The economists 
and attorneys who sit vdth the presiding officer are assigned, 
respectively, by the Research and Statistics Branch and the 
General Counsel’s office. In the hearing upon the applications 


for a messenger exemption an outsider, Dr. William. Leiserson, 

m 

then chairman of the National Mediation Board, presided. 

The fmction of the presiding officer . In almost every 
respect, the function of the presiding officer in exemption cases 
differs from that in wage order* hearings. At this stage of the 
proceedings, he is virtually independent and, rather than acting 
as a mere conduit, he has the full responsibility for the conduct 
of the case and the shaping of the record. There is no attempt 
to invoke any tabula rasa or insulation concepts j he is free to 
confer vdth anyone concerning the issues, and in addition he and 
his assistants prior to the hearing make an effort to study all 
available .material in order to inform themselves on the questions 
which T/\H1 arise. 

Similarly, at the hearing, the presidiag officer takes 
the major role in shaping the record. He examines the ?dtnesses 
at considerable length before other parties may cross-examine, and, 
in fact, in earlier hearings, he v;as the only person who could 
examine witnesses at all. In addition, the assistants who sit with 
hilm may and sometjmes do ask questions! in general, however, their 
role is rather passive and their precise function or utility is not 
enti.rely clear- 

Although it is submitted that the nature of these pro- 
ceedings, which are siiiiply inquiries to obtain a picture of a 

In a™soC’mid hearing on a reapplication f'^r a messenger exemp- 
tion, the Division’s General Counsel was designated to preside. 

The hearing, however, was subsequently cancelled upon the vathdraTWil 
of the application. 


particular inciistry or p.la.nt, fully justify/ this utilisation of 
the presiding officer and the omission of other agency counsel 
Q. certain tendency to assume an oYer-active role has soraetimes 
been apparent. At times, the presiding officer’ s questioning tends 
to be rather argurnentEtiYe ; at other tiraes, he seems to be assuming 
the Durden of opposing the exemption, leading one applicant at a 
hearing which had progressed levss than an hour to conunent that "I 
guess we won’t get it.” The presiding officer is, however, justi- 
fied in insisting that applicants for exemptions make a clear show- 
ing of entitl.eaient and in informing the parties at the hearing of 
wh£it he believes to be the general policies and standards which 
they must meet. 

Th e nature of the hearing; t he process of proof . In their 
genera.l atmosphere as well as their procedure, exemption, hearings 
are oi'dinarily informal. Smoking is permitted and, depending on 
the number of persons present .end their general relationship, the 
hearing may develop either into a delightful and orderly round 
table conference or a noivSy debate between the opposing parties. 
Attorneys renresenting the parties do not usually act as trial 
attorneys at all; rather they -act as general shepherds of their 
v.itnesses, present thexa, .and themselves make statements in the form 
of testimony, \llbne3ses are not swo^n; testimony Is usually pre- 
tented in tnc forra of direct statements rather than by the question 
and answer motiiod. In the earlier he^-rings, cross-examination was 


not permit uec.; ail que-stlonn were required to be submitted to 

and askeo, by tJrie presiding ofriceiu Because staff members of 

the Branch bala.eve 'Uiat cross-examination in exemotion cases is 
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a useiul. device to get at the facts, this limitation has since 
been largely abandoned caid is used ns' a threat which will not be 
invoked unless the privilege is abused and the hearing becomes too 
disorderly. 

i\ll hearings are recorded; copies of the transcribed 
re core may be purchased from the stenographer. No rulers of 
evidence are applied at exemption he a- rings? as stated by the 
presiding officer at the opening of one of the hearings, "Viie will 
consider evei’ything that is offered for the record and give it such ■ 
evidentiary value as it merits." Witnesses are requested to try to 
"confine their fitatements end tevstimony as closely as practicable 
to tlie purpos&vS of the hearing." Objections are not ordiriorily 
permitted at all? instead, parties are instructed to present their 
cases by direct statement when their turn comes. Ex p arte state- 
ments are frequently submitted, made a part of the record and con- 
sidered; such statements include telegrams favoring or opposing 
the applic'-itions, f'^ctiul evidence, and technical data. The 
limiT-otlons applicable to wage order hearings are not ob, served? 
at one exemption he-;ring, an attorney’s offer of a st--'uement 

C'oncexTiing Ihe original rule forbidding cross-oxomination, the 
reprasontauive of one trade association stated, "We found the rulvO 
uniortunote because it prevented us from correcting the testimony 
■jf opposing Witnesses by putting questions which would have been 
founa GO bring about corrections. These questions w^ould be either 
qijestions of fact, or of technical knowledge, neither of which the 
Adminidstrrtor would be likely to know because he cannot expect to 
be an expert on "ihe facts of every industry that appears before him." 
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p];*ep;;-red by an ebvSent Gconoirdst was adraitted ever objection, al- 
though the of i'erer knew nothing of the facts contained in the 
statement and could not be crovss-exccrdned thereon. Further, 
records of prior proceedings involving different apjjlicants but 
reiated questions may be incorporated throTigh announcement by the 
presiding officer. The reception of post-hearing material is 
common f orainarily (although the- practice has not been altogether 
formalizeci) copies of such material are required to be sent to all 
persons a,noe-.\ring at the hearing anu opportunity is afforded to 
submit inatcri.:.;.! in rebuttal. 

Tire regnl'-'tions governing hearings on learner, messenger, 
and seasonal exemptions provide for coiaoeiling the giving of testi-- 
rnorrf (l.e., ’’The Administrator or his authorized representative may 
cause to be brought i-ei‘ore him . . . any witness whose testimony 
he deem:; m/iterial to the matters in issue-'). In two exemption 
cases, the notice of hearing expressly provided that "For the 
purpos-c of this hearing, the "p^r-esidlng officer shall have all the 
powers con;ferreci on the Adjainistretor in ooction 9, relating to the 

attendance of witn-jsses cand the production of books, papers and 
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documents," In only one exception case has there been a request 

32. i.'V're ls some .oubr conctornirg 'he aau-'orioy of the Aciminiatra- 
tor '.0 ;.elcgate the po'wer to issue srhocen-..; , since th,.. Federal Trade 
CoiP'mlrslon Act gives such power to tii9 CoiDmissiou only, cjid net to 
3 >.'';rt..,r 5 rs . Txic source of authority may lie in section 4(c) of the 
Fh£A^ which prcviL.es th: t "The principal oi'fice of the Administrator 
shell bo? in the District, of Columbia, but he or his ti-gly authorized 
repres entative me y exercise any or all ot h is powers in any place. " 
(undcrsco'ring supplied). See supra , footnote 62. 


for a. subpcena; tfie reqneat ms v°'u,bsequently withdrawn. 

. the d 6 ci si cn . Upon the corap?Letion of 
the hearinv; eno, the receipt of briefs (v/hich are not often filed), 
rhe preGiciing officca-, after whatever study of the record he deems 
necessQ.ryu confers v/itii the assistants w'ho sat x'/ith' him and reaches 
his decision. If the case is complex, requiring a lengthj^ opinion, 
the tash of drafting the decision is usually delegated to one of 
the subordinates in the Hearings Branch. Tnereafter, the draft 
is revlew/ed by the sen i. or examiner of the unit in whose juris- 
dl ction the type of exemption involved lies, the General Counsel’s 
attorney, and the economist who sau at the hearing, and, final3-y, 
the preridfig oificei-. If the hearing was conducted one of 
the twn assistants to the Director of the Branch, the latter 
is also corr-'iltea ir.i the course cf" the prepa.raticn of the decision. 
7;!here the r-cuion is not based on a*, liearing, but is v denial forth- 
with, or a priina f aci e determfriation of entitlement, tlie examiner 
to whom the case has been cssigiied prepares a sliort letter and a 
form sheet, whic)-. ere then considered and approved by the appro- 
priate sonicr exmiiiner and, where nf^cassary , by the Director of the 
Brujich or by a pei'son designated by the Adiritriistrator. 

It should be noted that only the reguleticn governing the 
pi'ooedure fer the censidercotion of a.pplicrtions for the seasonal 
oxemr-tlon reualres that the findings of fa.ct which are prepared 
jbal; bo b.- sec? upon the recoru /Section 5f-6.6(ejy. In decisions 
on other h. pc.: of applications, the Hea.rings Branch 
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utilises its special knoT^ledg-e to some extent; thuS;, one decision 
relied in part for its finding concerning the tendency of plants 
to migrate South on the record in another hearing; in another case, 
the presiding officer made a finding concerning the applicant’s 
income - a fact upon nhich there nas no evidence in the record. 

But extra-record material or Imovdedge is used largely for backr 
ground purposes in the decision; for the basic findings, the Branch 
relies on evidence in the record. 

Tlie form and effect of the dreis i on* "f^ere the decision 
is reached vdthout a hearing, no formal opinion is prepared. If, 
for exaraple, an application for apprentices, handicapped xTorkers, 
or learners is granted, the decision is in the fora of the certifi- 
cate itself. A denial is also unaccompanied by formal opinion; 
rather it is issued on the same certificate 7ri.th the T/crd "Denial” . 
stamped thereon in rod ink. Tao lines are provided on the certificate 
for setting out the ultimate grounds of denial. In addition, an 
informal letter explaining the general policy Involved and the 
specific grounds for denial is sent to the applicant. 

On the other hand, in all exemption cases whore hearings 
are lield, elaborate opinions, more recently shortened, are prepared. 
Tiiese opinions include ar.giuriontation, findings Df u].timate fact, and 
conclusions of laiv. In their general tenor, txhose opinions vary: 

Some are cmipact, reasoned and footnoted; others have tended to be 
somevjhat sprawlin^,' and disputatious. As a vjiiole, however, as a 
coiTimentator has TU'itten, these opinions proceed "mth the closely- 


rtrcibCjned fornislity ot‘ a judicial decision. The Wage and Hour 

Division seems to hreak cleanly away from t 4 e oft-criticized 

tendency of acuidnistratlve tribunals to keep secret the reasons 
83 

for their orders.” 

The decisions of the Hearings Branch on applications 
for exemptions are not in the nature of intermediate reports 
or proposed findings of fact, but rather have the same force and 
effect as decisions ol triail courts - final unless appealed and 
reviewed, in application cases, this would seem to be a wholly 
necessary step; In sc far as possible, the Administrator must 
be relieved of the burden of considering these many small cases 
by being permitted to delegate the power of decision to respon- 
sible suberdinates. 

Rc; consi derat ion . The regijioticn governing the procedure 
for harvdij.ng applications for apprentice exemptions provides that 
after initial denial or granting of r oen.iiiccto ”Upon the sub- 
mission of additional material facts r.n '■utJiorized representative 
of the Administrator nay reconsider an application and affirm, 
revise or reverse his former action.” A.l though c,he re,gulatio.ns 
ao'.-.ling witli the other exempti.ons have no comparable provision, 
in fact rhe proeedu.re is the same, ^artimlarly in relation to 
appilco.tlon;?; for learners’ exemptions, reconsidera tion is ccmp&ra- 
tlvc.^lj- frequent; although tilt numbtr of such requests cannot be 

83 T — Covs^ra gn of the Fair Labor Standards Act 
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ascertained^ it is estlraated that in aboiit sixty cases there has 
been self -reversal of an original denial. It is asserted that there 
wiJ.l be no reconsideration, hoYsrevor, unless noYJ- and material infer- - 
mation is submitted. As described belDYv, the comparatively largo 
nimiber of reconsiderations may well be due to the eodsting confusion 
concerning the line of demarcation between petitions for reconsidera-? 
tion and petitions for revievf, and the internod methods of, handling each 
and, accordingly, it may be assumed that the frequ.ency of reversal 
upon reconsideration is only a temporary phenomonon. 

RevicYT of the decision; petitions for revieYr . Section 
523*11 of the regulations governing the procedure pertaining to 
applications f'^r messenger exemptions provides that 

"Vdienever it shall appear that . . . revienY 
. . . vdll cause undue delay in arriving at a 
determination or decision, the Admitiistrator may 
delegate [his authority] ... to make the deter- 
mination or decision to the Deputy Administrator, 
any one of the Assistant Administrators or the 
General Counsel* Action so taken shall not be 
subject to review by the Administrator under 
Section 523*9 of these regulations.” 

With this single exception, each of the regulations dealing with 

applications for any of the five exemptions provo.des that ”any 

person aggrieved by the action of an authorized representative of 

S 4 . This provision was added to the original re^gulation because 
of special circumstances: The applicant was desirous that the 
application be acted upon promptly. Accordingly, the notice of 
hearing stated that ’’Itereas, it has appeared . * . that a final 
determination is desired and should be arrived at at the earliest 
possible date”, the General Counsel desi^^ated as presiding 
officer and his docisimi was to be final. .. In fact, the application 
vvas v/ithdravai inmediately before the scheduled hearing. 


uhe Adalnistrator may file a petition with the hdminiatratoi" 
requesting a review by the Administrator of. the rction of the 
representative." Action, as to which pet;Ltions for review may be 
iilea incuude denials without a hea.ri.ng; in all cases where there 
has been hearing, notice of the right to file a petition is pub- 
lish eo, in the Federal Register. I,n seasonal and inessenger exerap-- 
ti.cn cases, the petition .must be filed within Ip days after ths 
’* action" of the hearing officer.; a.s to learners, the prescribes 
period is 15 deys after "pubi.lcation of the Initial action"* o.nc. 
tis to handicapped workers and apprentices, the period in 15 fays 
"or v/ithin such further time as the Administrator, for cause shown, 
may allow." The petiticrns are required tr. state the prcdse g-'ounds 
on uhich error is clairaed. 

Procedure for con sid eration o f p etitions f:) r revi ew. 

It will be noted that there is no appeal as of right from the 
decision of the .Bearings Branch; rather the petition for review 
operates in a manner parallel to a petition foi' certioi cri tc 
the United St-ates Supreme Court, inihethsr or not the petition will 
be granted rests v/ithin the discretion of the .Administr- 'tor r.p (as 
is expressly provided by the lev rnor regulations) of vui .wathorised 
representative. Remarkably feuv petitions .hc>'re. Veen either f;i i-xv ''.r 
granted; so far /-s can be ascerte.dncd , as of Decomber 3 5, l':V-9, one 
petition for 3 :’eview in a seasensi cnce and one in fn .porfuitl ct-' cato 
were granted and the original actions were mcdifie'te, In the only 
mt-eswsengor case, the petition was granted and the finding affirmed; 


and two petitions from findings. on industry hearings involving 
xearners had been granted. Recently, the Adriinistrator reccdved 
the iirst pet:ition for review' of a denial of an inaividual applica- 
tion for a lea.rner exemption. No petitions involving handicapped 
viioricers have been filed. As noted immediately belo'w, however, it 
has sometimes been difficult to distinguish between- petitions for 
review and requests for reconsideration; the iijrmer have on occasion 
been treated as the latter, and the Branch itself has changed its 
initial decision without-.nece.ssitii.ting further steps by the Admin- 
istrator and his staff. 

The machinery'- governing the „consl deration of petitions 
for review is still in the process of development.; "the.. procedure 
actually obtaining .is ....somewhat ..Irideifinlte. because tiie . choice has not 
yet been made between placmg... the. major burden upon tiie .Rearings 
Branch on the one hand and on the other,, relieving that branch of 
any power in the premises--v!nd’ vesding---, It .iii-- the' '-General.' fdoiinss-ol is 
o.ffl,ce. fominaace-CTf'' the -latter -theory- is- discernible in the proce- 
dure governing" seasonal .exemptions ; .eonsideratiori -erf 'p^itltions for 
review in other 'types., of cases., seem large?uy to be left to the Heer- 
ings brvinc-h.. Ihus-liba seasorial applicatica .is fenied ‘by .the- Hear- 
ings Brandi, objt:;ctions 11 .be treated forthwith as a petition far 
revie? and the cars moves .from "that Branch' 'to the" General Counsel’s 
office. In contrastj-lxov/ever,- objections to -the.. Hearirigafiranch’ s , 
deteimiinitlcn- as .-to-o.ther -examptions-xire -ca-'dinanily'-.handled’-'by -tha ^ 
Rrr'nch... .itself -.Bxcept- in -"the case of -learners-, the. regulation 
governing- wh ich-~ expre-s.sly ^requires -that" -^the-pe ti tion-f or rs vi ew 


Yvill be examined by the Administrator cr an outhorized reprtsenta- 
tive who has tahen no part in 'the actnon vmich is tho subject of 
review, '' requests for review are ordinarily considered by 'Ihe 
same officer wiic issued the original aecision; even in the case 
of learners., the Branch itself retains ,jurisGiGti':'''n., but an of- 
iiciai other than the one who made the original decision considers 
the petition. Just how petitions in exemptions diier than secsona.l 
ultimately reach the General Counsel's office is somevhi.at ''b scare; 
in fact, tho tendency of the Hearings .Branch seems to bo to retain 
jurisdic ti.on over the ca-se, to engage, in protracted correopcru.t; nee 
with the applicant, and to transfer the matter to the General Cotin- 
sel's office only when a complete .impasse is reached and the ,i;ppll- 
c. ant flatly demands it. It is stated that it is at least po3vS.lble 
that the sm-'ll number of petitions for .review is due to trie f.act 
that r.pplic.intG often become csxhiusted and give up bofoi-e the peti- 
tion is finally transferred to the General Counsel's office. 

Several factoins underlie the scmewiint un satis. "'re tory 
procedure governing petitions for review. As already noteu, uhe 
Divisicn has had diffi.culty i.u definitely fixing i ts policy s to 
whether these petitions should be the concern cf the Hearings Branch 
or 01 an entirely new group., tb,e General Cr.unseJ.'s oii.Lce. 
this indecisivensss, certain practic.al consequences have flo;;ed. 

Tile regulatioas thcomselves are obscure on the point; they fail to 
aoprise the applicants of any distinction between requests for ro- 
c on side rut ion ■••md petitionvS for review. Accordingly, r...ggrievea 
applicants nob infrequently address new arguments to the Eea rings 
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branch. Further, the confusion is reflected in the DiYision’ s 
meiiing division, which, because of the diificuity of distin- 
guishing between reconsideration and review requests, forwards 
petitions to the Hearings Branch. Once the request has reached 
uhat Branch, partly because it is felt 'that as long as it has 
GGi'fle to rest there, partly becsiUwSe of a desire- to relieve the 
General Counsel’s staff of a comparatively unfamiliar burden, 
partly because, of a natiiral distaste on the part of the Hearings 
Branch to be reviewed, where it may straighten the matter out itself, 
the Brnncji has, as described, retained Jurisdiction. Since seasonal 
cases are aaid to involve matters of judgment on agreed facts to a 
greater extent than the other exemptions, .and since they a.re of more 
extensive consequicnce governing hours for entire: industries, they 
.are excepted froo; the general rule, and, t.-h.srsfore. petitions as 
to them are handled directly by the Generrl .CouUvSel’ s st.aff. 

Petitions which re^.ch the l.auter office ,ro handled 
initia.ily by the review unit of the General Counsel ' s office. Th.s 
.Administra tor’s attorneys in that unit do not read toe entire record 
ill deto-;rmining whether to -grant the petition , ,Xn genei’5.1 , they 
on tie stcic-m-rjits contained in the petition. Again, ex-cojit in 
3 fas>.;::al c-. soi, burrs i.r no separation between the review attorneys 
arc i-ns r e- idn.-S sLaff; even ,..s io prr,it'-;ri r-c..., ifrg -*0 seasonnl 
e X c-’-f't.ion;.';, ihe review attorney not infrequenhiy see.xs the views 


of un official in the Hearing:! branch. Memoers of the latter staff 
thus mar submit recomraendations and m.ay be consulted concerning the 



question whether the petition should be granted. 


The purpose of ;n.ic,h con siilta lions is informational. 

Under the circumstances, it seems almost necessai"/ for the re-riew 
nttorney to turn to the Hearings Branch to discover the general ^ 

nature and difficulty of the problems involved if he is to be j 

sp3i’0d analyzing the entire record. If he must thus analyze it, | 

the limitations sought to be achieved by these petitions in tiie ' 

nature of certiorari would be 'wiped out and e-acli case would have | 

to be examined on its merits. Thus, the reo.l difficulty may be I 

in the fact that absent consultation with tiie Hearings Branch or, 
in the alternative, a complete reexamination of the case, die 
determination whether to grant the petition must at present be 
ba,sed on an e>: pa rte , and not always very elaborate, document of 
the person seeding rovoisw. Intelligent decision whether to gr;-nit 
review merely on a document of this no.ture would seem ordinarily 
to be j.mpoSvSlble except in those cases where only questions of law 
or policy are involved. The solution, however, seems to be, to 
require complete and specific pytitions for review, which should 
be suDmitted to all persons xvho have particip.otod Ir^low, an-'^ such 
persons should be afforded an opportuni'tip tn submi.t counter -petitions 
vsotting out their views and the material supporting the origi.n-'l 
decision. Although such a procedure may seem t: be, over-el; boi-att;- 
for co.mpa.im tivelj" simple cases, it is a necessary one if it is 
deemyd importcant to diminish the role of 
the ae termination. Certainly in see 
doss not pc.rticipats, it would seem that 




must- proceed on more than the bare petition of one of the 'O' l'ties 

S5 

aggrieved. 

It is suggested, however, with consiueri; ble force that 
the entire procedure for the consiaeration of petitions for review 
is confused snd that more than fuller petitions are in order. ' In- 
stead, it is urged, distinction should be made bet?/een the vseveral 
types of exemptions which must be considered, vliere the issue 
involved is a "2/es or no” question — that is, in seasonal cases 
or those involving individual applications for learners, where the 
facts are simple and the issue is whether, on such facts, discretion 
should be exercised and the application gra.rited~-further action by 
the Hearings Branch after its initial decision is unnecessary. The 
applicant, indeed, rn-ay be notified after denial that he rsay present 
further facts j if, however, this added bite at the cherry does not 
move the Hearings Branch, the issue is,' clean-cut and the only step 
left is review. In such cases, the review is, simple.: Briefs can be 
called for from both parties, and the appellate action can ordinai'ily 
be taken on the basis of such briefs. Consideration of briefs can, 
a.s a matt'er of fact, constitute the entire revie.w unless the .Admlr^s^- 
trator feels that oral -argument would be helpful. i\ different situ-a- 
tion is presentee., however, by the Hearings Branch decision governing 

Sy. 'Ibccept in one case, the denial of a petition for review has not 
been accompanied by a.ny sort of opinion. In the one exception - the 
reason for the existence of which Division officivais are unc.ble to 
explain - the decision was brief and formal, simply reciting the 
history of tiie case, and that upon consideration of the record and 
other documents, hie original .fi;idings were affirmed r^nd the petition 
was denie-n. The decision v/as signed, by tho Administrator. 



learners for an entire industry. There, no and no'' problem 

is involved; ra’ther tlie findings are, as a.lrcad;' noted, not on 
adjudicaticn at all but a reguiaticn. .As rogi.ilatiGn 3 , ihey should 
be issued in 'the first instance not by tlic Heax’ings Bronch but 
by the Administrator . If they ?/ere thexre recognised as agsaicy 
regulations, problems of machinory for review would disappear. 

The constant reconsideration which now marks al.l ezsmpticn issuss 
(except seasonal) vrould be reserved for the industry leainer find- 
ings; since they are regulations, they would properly be subject to 
continuous modification in the light of new facts, conditions end 
argiimeiits. And, similariy, there would he no trou.blosomo questions 
of review at all; once recognised as the Administ'ratcr ’ s regulations 
it seems to he nbvTous that the Administrator wculd subsequently bs 
free to consult or use any other means to ...htaoin inf-'-rmation to 
determino \ffiether the re gLola lions should be cho.ngod. In this manner 
it is arguea, the HearingvS Binnch would be allowoo to re to .in full 
pow/er in the premises w'ho:rs it is useful aLi''i importan-f,, and imaie- 
cio.te revie ,f could bs had by applicants where on f...C'.judico ticn has 
been mode as to individual applications. 

Procedure ivhen petitions for ro 'vicw' -are gronbou; h ea ring s. 
The ro,gulations ^^ovtrning the p3''Ocedure concevarig appilcaom''ns for 
each of the five exemptions provide that 

”If the request for review Is granted, 
all .Interested parties will be afforded an 
opportunity to be beard eithen? in support of, 
or in opposition to, the matters .j.)rayed for 
in the petition. A notice of the time ana 



place ena scope of the hearing will be 
published,. in- ■ the Federal Register and raade 
public at least p before the date of 

such hearing.” 

In ^iursuance of this provision, notice is net oniy published but 
is inailed to a.il persons who appeared in the hearing below or, if 
thex'e was no hearing, who are known to be interested. Ihe precise 
content of the notices varies; It may inciuae n simple statement 
that ^’whereas petition for review was filed, ruvtice is given that 
the Adniinistratcr will review the de'terinin,:;iti on” at a certain time 
a.nd place or it may set out the specific questions which shall be 
considered. The determinative fcctors seem to be whether there 
has been any change: in "die issues and whether the number of paten- 
tia.lly interested persons is large and shifting. 


86. There is some variation in tlie iwording of these regulations. 

The handicapped Vvorkers’ regulations provide that opportunity to be 
heard will be given ”or other provivsion will be affordea interested 
parties to present their views.” The learner regulation o,ir!its the 
clause stating that ’’opportunity bo present their views” will be 
afforded interested parties. In fact, these differences are acci- 
diOiital and the sajue procedure is followed for all. It may be noued 
that variations i..i the regulations, although indeed not important, 
are gui.te common (see, e.g,, footnotes 73 nrid 75; • Some differences 
are intended to meet the varying demands, of the exemptions sought; 
o'bhers have no sound basis ?-ind are generally attributed simply tv*' 
the fact that they were drawn soraew/hat hastily bei’orc; the effective 
date '.''f the net. The tirrie would seem ripe for reviewing end cooroi- 
nating the regulations so i-hat mcoaningless variations could be oiaitto'd. 
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Hearings are conducted by tt.e Adiiij.nlstrator or tie Deputy 
Aclniinistrator_^ the lesrner regulation in addition provides that 
the revlei^i may be erther by the A^iln7^ni ."tr- tor "or an authoriised 
representative who has taken no p\art in the action under rexaew." 
Sitting with the Adrainistrator, but not par ticips ting actively in 
the hefi.id.ng, are the rexriev/ attorney and the economist who wxill 
subsequently a^ssist in the preparation of the decision. 

As indicatea by the governing ragu.lations. "aj.l interested 
persona" may be heard in 'tliese proccodingr; Thei'e is no require- 
ment that they shall have participated below, but almost invariably 
no new pa.rties appear. In one hearing, express provision was jru:de 
for the intervention at the review bearing of a committee of holders ■ 
of the bonds of the petitionei'. Nor is there any limitation upon 
the scope of the heraung; it is asserted Tiiot, regardless of the 
petition, the entire record is revitswed. Indeed, some of the hear- 
ings before the Administrator w^ere rshearings do ncr/o, rather than 
. 87 

oral arjfjJimentE. Witnesses were swc:rn and new evidence! wns per- 
mitted to be T)resented. On another occasion, howex’-er, whilo the 
review was in the nature of a reheailng, the issues were lim.ltedj 
whereas the original hearing was on the issue 'miether a certain 
ind'urtiy was seasonal, tho issue on rex'iew was xpresnly iiua.t'.a 
to uhether spocij''iod operations of the inoustry wore sea.’onci. 

Again, tine review hearing may rather be in the nature of on v^r-'l 

87. In one case, some repetition was avoided by incorporotlng the 
record of the hearing before the Hearings Bra.nch into tho r-ocord of 
the Administrator’s hearing. The fact of bacox’porctlon was 'announced 
in the notice of the latter hearing and copies were made available 
to persons requestixig them. 


argument j while in one case, involving a petition for review 
of a denial uf an application for a handicapped wrorker exemp- 
tion, no revie-vv lie.aring was held at all, but instead, tixe Adminis- 
trator sent a special investigator to the field and, upon the 
oasis of the latter's report, modified the original decision . 

Once again, these variations moy be attributed to the 
fact that the procedures in these respects have not yet crystal- 
lised. Uridsrstandably, where the standards and policies are still 
being formulated, the Adniinistrator may find it necessary in a 
particular case to begin aJ.l over again; and, at the same time, the 
varying types of prcbleiris require flexible methods for "affording ■ 
interested persons an opportunity to present their views." But it 
is to be noted that more recently there have been indications of a 

more uniform policy: In reviews granted during the last few months, 
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interested persons have been limited to the filing of briefs. In 
the normal case, no reason cppearas why the parties need liiore than 
this. 

Preper?-tion of the decLsion . The .Administrator's decision 

in exemption cases is prepared, in general, in a manner similar to 

the \'va,ge order decision. The record is digestod end analyzed, r?.nd 

the draft of the opinion prepared, by a review attorney assisted 

by an econc^mist who attended the hearing before tho Administrator 

88. briefs in any event are permitted in review he'Tings, Tb:>r 
ex‘-impie, In ojie notice of heaning on revievv, briefs in support of 
the petition were required to be filed at the opening of the hc:ar- 
ing' five days adiUtiisnal were permitted for briefs in opposition. 

If the briefs were typev/ritt'en ' or mimeographed, ten copies were 
required y If printed, 20 copies. It was also announced that "Copies 
of wsuch brief vS vdll be furnished on request to the extent practicable, 
and copies ma.v be examined" £i.h a designated place. 


but dia not otherwise participate in any stage oi* the case - excspi. 
that in all probability- the I’e^dem' stto.mey did assist in the oeter- 
niination of the question whether the petition should be granted. 

Except in soasonel cases, where, again, the insulation is carefully 
preserved, the review attorney has in the past inforiiiolly' blscussed 
the case and its issues with the staff of the Hearings Branch r con- 
sultation has beeux evSpecially frequent in respect of reviev/ of learner 
findings covering an industry . 

Ordinarily the Administrator’s aecision is accompanied 
by a reasoned opinion of considerablu length, including a fuii 
discussion of the conflicting contentions end evidence , The 
normal policy of preparing such opinions wsmS not followed in one 
case involving a. seasonal exemption where the o pm ion was limited 
to a statement of the ultimate conclusions concerning whi>ch 
operations were seasonal and ?/hich wore not. Staff members strate 
that no reasoned opinion was |5i'©pared in this case because the / 
issues were confused end corapimx and after several unso.ticl>c-uory 
drafts, the attempt was abandoned. 

C. A ' . ■ ■ ■ 

REGULATIONS 

F o-i'-'c.rG; regu lat i ons iSvSued . Although Si-jcticn .*'6 cf the 
original bill gove to the Administrutcr a geaierul rile -unking 
power, the rji-ovision was uLtlrnately omitted? the Act now vests 
in tno Administrator only certain specific powers of imp 1 o men i:-: it. Lon 



89 

by regulations. As discussed in Section B of this .n-ioncgraph , 
the Administrator has been given povvers to dispense exemptions 
for learners,, apprentices, handicapped v/orkers, messengers and 
employees engaged in seasonal occupations - exemptions granted 
upon individual applications. Although no express povtcer is con- 
stained in the statute, the .Administrator has supplemented, the 
case- method of granting exemptions by issuing a separate regula- 
tion for each of tliese exemptions. The regulations concerning 
apprentices, messengers, and handicapped workers simply set out 
the proce.-dure governing the applications for such exemptions. 


89. There has been considerable criticism directed against 
the lack of a general rule-making power; employers complain that 
they do not ’'know where the^/ stand.” in the absence of the Admin- ,, 
istratorls po?;er to issue bindi.ag rules. "/Apart from the lack 
of fiands^/ perhaps tlie outstanding difficulty from the point of 
view of employer compliance, has been the lack of administrative 
rule-making pow'er ..." Samuel Herman, The Administration and 
Enforcement of the Fair Labor Standards Act (1939) 8 Lew a.nd 
Gontemp. Prod . 368, 378. An amendment (H’.fi. 5435, 75th Cong., 

1st Sess. ) to authorize the Administrator to issue regulations 
to the extent "necessary or appropriate to carry out the terms 
of the Act" was proposed last year and wus approved by the Admin- 
istrator. The bill would have made reliance on ^iny regulation 
a b.ar to civil or criminal penalties. There is, hoY^ever, some 
sentiment that the granx-ing the power 'would impose upon the 
Administrator an ova rwhelxiing burden and would, subject him to 
added pressures. Nor would it behelpxul to employees. See 
Herman, supra , at p. 379, footnote 73. 


The learner exemption ivS something of a hybrid: Its body pre- 
scribes procedure 5 hut there is appended a statement of the 
general substantive requirements for entitlement. This sub- 
stantive stateraent is not a part of the regiilo tion proper, al- 
though applicants often so regard it; in any event, the state- 
ment has proved to be most useful in obtaining proper and com- 
plete applications. The seasonal regulation, finai.ly, not 
only prescribes the procedure but includes a genera.1 substantive 
definition of what constitutes seasonality within the meaning 
of the Act. 

In addition, the Act empowers the Administrator to 
supplement certain exemptions by defining the statutory phrases. 
Section 7(c) exempts from the maximum hours requi.rements for 
a period of not more than 14 weeks in the year emplcyeBS work- 
ing for an employer engaged in ’’the first processing of, or 
in canning or pecking, perishable or seasonal fresh fruits 
or vegetables, or in the first processing, within the crea of 
•production (as def i ned by th e A dmi ni strator ) , of any agilcul- 
tural or horticul'Laral commodity during seasonal opei-ations . . . 
Simile riy, Secticu 13(o)(10) exempts entirely from tho operation 


of the Act ’’siijr individual emplojed Yjithin the area of production 
(as defined by the Acb'iiinistra.tor) , engaged in handling ^ packing^ 
storing^ ginningj compressing^ pasteurizing, dr:>/ing, prepcoring In 
their raio or natural state, or canning of agricultural, or hoxti- 
cultural corrmiodities for market, or in m.pJ;’:ing clvsose or butter or 
other dairy products.” Farsuant to these provisions,, the teion 
”araja of production” has bean defined by Part 536 of the regu.lations, 
as sevoral times amended. Further, Section 13(a)(1) ce^niipts ’turiy 
employee employed in a bona fide executive, administrative, professional, 
or local retailing capacity, or in the capacity of out ojide salesman 
(as such teiias are defined and delimited by regulations of the Admin- 
istrator')”! Part 5/A of the regulations accordingly defines these . 
terms, and is now undergoing revision. A final, definitional power 
is granted by Section 3 (m.), which prcvide.s that the terai "wage” as ^ 

used in the Act "inclndes the reasonable cest, as detemnined by the 
Administrator, to the srip3.oyer of furnishing such employee with board, ^ 
lodging, or other facilities, if such boax’d, lodging, or other. 

.facilities are customarily furnished by such emplojw-r to his employees." 
.A general, regulation. Part 531 3 establishes the l.ir.uad method uberety 
the "reasonable cost" of such facilities say be de berr.xinecl; 3.11 addition, 
the I’egulabion prescribes procedure, described holcw, ■v;hei''eby 

'90 

individual determinations may be obtained. 

90. Yi'hothor Section 3(m.) peiT!.itvS of a general issued, 

or requires individUral determinations in all cases, was the subject of 
recent litigation in which the Division's issuance 'of 531 was upheld, 
Morgan v, Atlantic Coast Line R,R . , Civ, Action No, 20, S.D. Ga,, argued 
Doc. 13-143 3-939; decided (unreported) Feb. 1 7, 1940. The Go\^ernm.ent 
argiod -in its brief that "the construction adopted by the A.dministrator 

(continued) 


Finally^ the Administrator is expressly empoTfered to 
supplement the Act in two other respects; (l) he ” shall by rules 
and regulations prescribe the procedure to bo fcllo?fed br/ the 
[industry] cormittees" [Section 5(c) ]| and (2) employers subject 
to the Act shall keep such records and make such reports to the 
Administrator ”as he shall prescribe by regulation or order as 
necessary or appropriate for the eirTorcement of the provisions of 
this Act or the regulations or orders thereimder” [Section 11(c) ]« 
Parts 511 and 516 (as three. times amended and supplemented) of t?).e 
regulations have been respectively issued pursuant to these two 
provisions. 

Issuance of the original re.^yulations; consul. tative and, other 
methods . Since the Act becajme effecti^^e 120 days .after its passage, 
since it was necessary to issue regulations before the operative 
date of the Act, and since the Wage and Hour Division had a very 
small band of employees at its disposal in October 193S, the regula- 
tions, of necessity, were not preceded by hearings. Instead, either 


90, (continued) 

is the only' one hvhich mil permit the statute to operate in a reason- 
able m.anner,'.'. There must be at least several hundred thousand" 
employees . , , who ciro fiirniohed facilities ly their empd.cyers , ; , 
ir the Administrator were required to hold hearings, take evidence, 
hear argument, and make, findings and a final detemination as to each ■ 
f.acility, the time consimied vmuld run into years, 

”The Administrator’s construction of Section 3(m) avoids fhese 
difficulties. He interprets the section as "permitting the establish- 
ment of a rule which will advise persons , . , "how' they may caloul.ate 
the ’reasonable cost’ of facilities furnished. . , . [and] the regula- 
tion permits any person to petition the A'iministrator for a liearing in 
order that his individual costs may be determined, In-asmuch as the 
regulation was regarded as adequate by represcnt.atives of the major 
industries furnishing f. acidities to their employees [see infra , note 91 J 
the number of such petitions would presumably" he small enough to be 
susceptible of reasonably rapid determination. Thus those persons v^ho 
wanted a finding as to their cTvm particular costs could get it ?dthout 
rendering the entire statutory scheme unworkable,” 


I'^fholly internal or consultative methods were utilized. 

Of the re^tjulations issued, onlj^ 511 (dealin^-j mth procedure 
for industry committees), 522 (learners), 523 (messengers), 524 
(handicapped persons), cund 526 (seasonal ex'^mptions) wave issued 
without consultation with outside paxties. Of these, 522 and 523 
simply prescribed the proc3d.ure for filing and considering applica- 
tions; 524 included some minor provisions which may be regarded as 
substantive. Because the 3 r were considered procedural, the Division 
felt that outside reference Viras unnecessarj^. Part 526, hoTTever, 
included substantive provisions in that it contained the basic 
definition of seasonality and thus set out the qualifications under , 
Yirhich an industry?" would he entitled to an e:.:erription. Rather than' 
consult interested or affected persons, the Division's legal *st.aff 
made ,a carefully docuraented study of the legislative history of the 
seasonal exonption prior to the issuance of the regulation, Offici.als 
assert that the problem of general definition was one Tdiolly of legal 
interp re taction, upon which affected persons could shed little li,^t. 
Although it is water over the daiTi, one must hesite.te to agree that 
expert assistance through conference, and the opportunity of inter- 
ested persons tlirough their attornes^-s to present their views upon the 
proper legal, interpretation, would have been vdioll^j' useless. 

As to the remaining regulations, there was considerable reference 
to outside parties, supplemented by -v-fhatever investigations wmre possible 
wuthin the limitations of time. Thus prior to the issuance of the defini- 
tion of the term, '^area of production, "a joint legal and economic study 
was made to investigate the practical effects of a variety of possible 


definitions I sirault-aneously, conferences were held mth ezperts 

attached to the United States Department of Agric'ul.ture, and with 

representatives of labor and of tho cotton, compress and warehouse 

industry the raw cotton trade, the egg handling industry, the grain 

elevator industry, and others* In the case of the regulation de.a3.ing 

with the keeping of records, 500 copies of the tentative drafts 

were distributed to affected persons for coiiiment and suggestion^ in 

addition, a conference on the basis of the draft was held wi.th 

representatives of industry. The issuance of the definition of 

executive, professional, and adiainistrative employees was preceded 

by a conference with representatives of both employers and labor 

organizations. Similarly, the regulation dealing mth the computation 

of the ’’reasonable cost" of facilities which may be included in the 

computation of wages ?\ras issued only after a conference with the 

representatives of each of the major industries whose employers 

*91 

furnished emplo^/ees v/ith such facilities. 


91, A detailed description of this typical conference was included in 
an affidavit of Assistant General Counsel Rauh, submitted in Morgan v, 
Atl.antic Coast Line R.R . . cited in footnote ‘90 above. On or about 
October 10, 1938,- the Administrator requested the Assistant to the 
chairm.ain of the Easiness Advisory Council of the Department of Commerce 
to notify all representatives of the major affected, industries that a 
conference was to be held on the question. On October 17, 1933, the 
conference was held^ industricwl representatives included officers of 
the National Lumber Manufacturers Association, the Coal Association, 
the National , Petroleum Association, the Textile Association, South- 
eastern Railways, the American Mining Congress, and t:.ie National Sand 
and Gravel Association. .A.lso present was the Assistant to the Chairman 
of the Business Advisory Council, representatives from the Bu.rGa.u of 
Labor Statistics and the Women’s Bureau, and the Division’s Adminis- 
trator, Deputy Administrator, General Counsel, and, as pres-iding officer* 
r?n Assist.ant C^eneral Counsel, At the opening of the conference, the 
latter distributed copies of a proposed regulation which head bsen pre-' 
pared ly the Division; he explained that it v^as "purel^r tentative , . , 

(continued) 


Mendment of regulations:; petitions:; hearings . With the 


exception of Parts 511 (industry coinmitteG procedure) and 526 
(seasonal)^ each of the regulations provides that 

”Any person mshing a revision of any of the teres 
of the foregoing regulations , , . may submit in m^iting 
to the Administrator a petition setting forth the changes 
desired and the reasons for proposing them. If , upon 
inspection of the petition, the A'iriihistra-bor believes' 
that reasonable cause for amendment ... is sat forth, 

[he] ■vd.ll either schedule a hearing mth due notice to 
interested parties, or r.dll make other prevision for 
affording interested i^arties an cpportimity to present 
their views, either in support of or in opposition to 
the proposed changes,” 

This provision is omitted in Part 511 because it deals rdth internal 
procedure. Part 526 has exclud.ed the provision beccause, it is asserted, 
the seasonal definition is "in accordance T.itli 'blie legal in'oerpretation 
based upon the legislative history of the Act." Therefore, it is felt 
that the appropriate method of handl-ing requests for revision of this 
regulation is by written brief and conference rather t'lan by a fact- 
finding hearing; requests for revision, accordingly, are considered 
by the Croneral Counsel^ s staff. It nay be suggested that the right 
to request ro'vision by these methods might advranbrgoously be arinounced 
in the regulation; The absence of any indication of a right to request 


91, (continued) 

as a basi-s of discussion; that in vievr of 'the fact tha;b the Act ■'^vont 
into effect October 24, seven days later, speed -was essential and it 
w^ould not bo possible to hold heax’ings on partic'O ar :i.n.dustiios," 
Discussion xoilcnYed and defects in the draft were disclosed.. At noon, 
the Assistant General Counsel appointed a subcon ’'■'■jt tec, coLvp'.>so'i of 
representatives of three of the associations, to drai't a ner propcsal. 
After lunch, this new draft was submitted, discussed and adopted by 
the vote of those present (Division members not participating) , This 
draft ?ras subsequently approved by the AdJiiinistrator and issued as a 
rejtp],lation. The conference lasted an entire day. 

A subsequent attack on the regulation, grounded on asserted imcon- 
stitutionality arising from the fa5J.ure to hold a hearing, ?ras rejected 
in the Atlantic Coast Line R.R, case . 


revision^ in contrast to the pro^/isions in the other regulations 5 may 
leave outsiders altogether unawaro of the rights a3. though the fact 
that there have boon requests for amendment tends to show that the 
danger is not a great one* 

Petitions for amendment to the regiilations have been nuine':jrous ^ 
although their number is now decreasing* There have, it is estimated ^ 
been '’hundreds” of forma 3 - and inforraal petitions to amend the defin- 
nition of the term "area of production” and m.any to amend the record 
rGigulation and that defining executives. In all^ five hearings have 
been held as a result of petitions for amendments. Four of these 
have been concerned with the definition of "area of production” and 
of these four 3 three resulted in amendinent, the third leading to a 
sweeping redefinition. A fifth hearing resulted in an amendment to 
the records re,gulation hj requiring special, methods for recording the 
wages of industrial homeworkers, A sixth hearing, on the question of 
revision of the definition of executivevS, administrative y/orkers, and 
the like, is scheduled to be held shortly. In addition, of course, 
the Administrator may proceed upon his own motion and has dons so in 
one case where a hearing led to a revision of the records regulation to 
require particular records for station porters. 

It is important to note- that this process of petitions and 
hearings is, actually, less a matter of amendment than of shaping and 
perfecting the original ' regulations, which may fairly be described as 
tentative in form. Operating in a riew field, with few helpful guides, 
the Ackainistrator has wisely and necessarily chosen not to exhaust his 
powers at the outset, but to adopt a policy of permitting the regulations 



to be moulded in the light of practical ezpezcience concerning theii- 
operation. The suitability of thi.s process has been described by a 
commentator 5 who h.?,s w-ritte-in 

”In connection witii such eomplicatod matters as 
detezmiination of ’reasonable cost’ or definitions of 
’seasonal nature’ or ’area of production,’ administra- 
tive devices have been designed uo permit adequate 
application of general legislative concepts to particular 
situations, tosubstitute pedestrian fact finding he-ir- 
ings for dispos-itive administrative formulatioas. 

Legally, the Administrator could, vrithin his discretion, 
prepare and issue definitive regulations binding without 
recourse, except in the courts, upon the persens in*'/olved. 
All exaffiine.tion of the regulations shows that the method 
adopted has been open and flexible, relying '.L,avily noon 
a continuous heai'ing procedure not reqT'iro.u b;; .Lavv, c \t 
effectuating the adniinistrotive policy tho-t logiiriory 
definitlcn be_, slow and cautious where economic efiev'^t is 
unmeo-sured. ” 

Petitions for amendment are handled in the first instance 
by the Hearings Branch, in 'which an Assistant Director has. been 
assigned the task of initial scrutiny of such requests^. The exact 
procedure, of course, varies according to the foririfility r.md im- 
portance of the petition. All requests are answered; the renly is 
prepared for the signature of the Aciniinistrator or, if the petition 
is frivolous, f-r the signa.ture of the Director cf the Hea,rin,gs 
Branch. The majority of petitions, as may be expected, can be 


disposed of simply; where any serious problems are raised, the 


Hearings Branch consults with the General Comisei’s staff, oiher 


members of the Division, and, 
Questions ’^vhich are described 
'iiitted to ‘die General Counsel’ 


on occasion, wdth the Auminis .:rator. 
S3 ’’tricky” are, in any event, sub- 
s office before action is token. 


92. Herman, op. cit. supra , note 89, at pp. 380-381. 



If it is detsrmined to hold hearings ^ the procedure, j.n 
general, is similar to that described above in relation to exemption 
hearings* In accordance with the requirements of each of the regni- 
lations v/hich provide for petitions for amendments, due notice is 
given through general press release, publication in the Federal. 
Register, and notice mail to applicants for amendment and to all 
persons, trade associations, and unions which have communicated adth 
the Division concerning the question at issue. The notice sets out 
the problem to be considered vath var;^dLng degrees of specif ie.ttw» Thus 
the notice prior to the hearing in the keeping of records for porters 
simply set the question as iS any, amendments should be made 

to Part 516 of the Regulations , , , to require special, or additional 
records to be kept bT- employers of red-caps or hand-baggage porters?”; 
in another case, the precise amendment apj-lied for was set out in the 
notice, but the question was announced as "whsit, if any, amendment” 
on a stated part of the regulation should be r13.de; in a third 
notice, on the heari-ng concerning industrial home-workers, it was 
announced thad "THiereas the Admini 3 tra.tor is considering the desira- 
bil-ity of amending , . . the re^gulations to require special or a-ddi- 
tional records to be kept by employers of industrial, homeworkers, 
such ass date work is given to and returned by industrial homeworkers, 
.maount of work given, list of canticles worked on, operations perfo-imed 
and hours worked; therefore, notice is given of ro, public hearing . , . 
on the , • • question; I'^Jhat, if any, amendments should be made to 
Part 516 of the Regulations , , , to require special or adrn..tinn^il 
records to be kept by employers of industrial homeworkers?” 


Hearings are scheduled between fifteen and tv/enty days 
after the notice* 

The conduct of the hearing is similar to exemption hearings: 
Testimony is by direct statement and cross-questioning is at the 
discretion of the hearing officer. Tvro rmeks are ordinarily granted 
for the filing of briefs. The practice has varied concerning the 
actual internal course of the amendment. The first hearing^ con- 
cerning a limited redefinition of the area of production to include 
or exclude the processing of dry edible beans, was conducted by the 
General Counsel's office. The presiding officer issued no decision 
or report, but prepared a memorandum for the Administrator, which the 
latter adopted and issued as the amendment. All other hearings were 
conducted by the Hearings Branch, In the red cap^ ► 
hearing, the presiding officer made ©.xtensivvc findings of fact and 
concluded with a recixnmendation sot out in the decision. Although 
this opinion was made public, no review or oral ar,gument was provided, 
and the Administrator adopted the recommendations after study an.d 
examination by the General Counsel’s office, liri the hearing held upon 
the application of Puerto Rico sugar processors to amend the term 
"area of production”, the hearing officer, again, prepared and issued 
findings of fact, but concluded that since the applicants’ operations 
?rere not within Section 13(a)(l0) of the Act, the petition had tv: be 
denied. Since this was a legal opinion, the Administrator, two days 
later, forriially announced his affirmation of the decision. 


In these four cases, the decisions of the Hearings Branch 
differed in form from those in exemption cases since they were no^ 
final in the absence of appeal, but "/ere. regarded as interrifil 
intermediate reports requiring further action by the .Administra- 
tor. In the fifth hearing, which resulted in a complete redefini- 
tion of "cirea of production” and was far broader than the other 
hearings, the concept of the advisory role of the Hearings Branch 
was fully articulated. A presiding officer of the Branch conducted 
the hearing and prepared a report in tiie nature of findings and a 
recomjnended aiaendment. Because of its importance, and since the 
recommendation went beyond the petition for revision, the iidminis- 
trator himself held a new hearing upon the recomraendation. The i 
recommendation was set out in full in the notice, and new evidence; ■ 
and testimony ?/8re received by the Administrator. Thereafter he 
iSvSued the amended regulation. 

It is to be rioted that hearings on amendments ere often 
supplemented by special investigations and conferences with out- 
siders, both before and after the hearing. The Division in prepar- 
ing its decision and issuing the regulation, does not consider itself 
limited to the evidence in the record. As a geriero,! practice, it 
is iusserted, however, the regulations which have been issueo are- 
based on the evidence in the record ana on the findings bavsed on 
such, evidence. 

Other methods leading to a me ndments . There have, in ad- 
dition, been a niunber of • amendments which were not preceded by 
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hearings. In one case, anendnent occurred upon a petition without 
hearing, since o. similar issue had been decided shcrtl.y before, 
Procedur.al ajaendments concemiiir industi^r committees, and learner, 
messenger, and other applications, ha\"e been issued mthout outside 
reference. Extensive consultation and investigation have been 
conducted with a vlewr townard substanti-ve revision of the handicar:'ped 
worker re.gulation. In connection rith its projected regulation 
concerning the eiiip3.ojmient of handicaprjed workers in ’’sheltered work- 
shops”, conferences have been held with represGiitatives of social 
agencies engaged in rehabilitation iwork for handicapped wrcrkers| the 
Division has sent questionnaires to 41S vsuch wforkshops and has 
received 178 replies covering 9,890 clients; and, finally, the 
Aclrainistrator has appointed a Sheltered ?forkshcp Advisory Gorrmiittee 
to study the problem, collect information, and make recommendations. 




II 


OTHER ahiinistrativs activities 

Determination of ^’reasonable cost” of TacilitieS a As 
has been described above, under Section 3(m) the Adrainistrator 
is empowered to determine the reasonable cost of facilities fur- 
nished to employees which may be included in the computation of 
wages; and, accordingly, he has issued not only a general regu- 
lation but has provided for procedure whereby individual deter- 
minations may be made. Applications to obtain such detemination 
may be filed either by employees or by the employer; in addition, 
the Administrator may hold a hearing on his ovm motion. If appli- 
cation is filed, the regulation in terras makes hearings raandatory 
through its provision that "hearings will be held". In all cases, 
when the hearing is set the eraployer is required to notify his 
employees of the "place, date and purpose of the hearing by post- 
ing notices thereof in conspicuous places on his premises," It 
is required by the regulation that the hearing be held, either 
by the Administrator or his duly authorized representative, at a 
place "which shall be as close to the employer's place of business 
as reasonably possible, " 

As yot, there have been no applications for individual 
determinations and no hearings held. 

Issuance of advisory letters and intorpretativo bulletins . 
The absence of a general rulo-making power, coupled mth the fre- 
quency with which vague and general terms appear in the Act, have 
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combined to leave iiaportant gaps in the Act, But, believing 
that "If the mandate of the Act is to be effective its provisions 
must be widel^^ understood and obeyed,”" the Division has de- 
voted a great deal of care and effort to advising employers and 
employees concerning their rights and duties, and an opinion unit 
has been set up in the General Coxmsel’s office to fialfill this 
duty. Questions arising with the greatest freq.ueiicj'’ were made the 
bases of interpretative bulletins, fourteen of which have been is- 
sued, dealing with coverage, methods of pa^rnient, and other problems# 
Ordinarily, the bulletin bears the legend that the interpretations 
"serve only to indicate the construction of the law which will guide 
the Administrator in the performance of his administrative duties, 
unless he is directed othert'ase by the authoritative ruling of the 
courts, or unless he shall subsequently decide that a prior inter- 
pretation is incorrect.” The Bulletins arc not, of course, binding; 
a condition which has led a comraentator to observe that "Rule 
laaking so severely restricted is, in view of the need for industrial 
certainty, meeting Goliath with a sling shot, . a romantic but risky 


93, "Within a few weeks [after the passage of the Act] moro than 
100,000 inquiries had been received ... As a practical matter, it 
was necessary for the Administrator to adopt critc-rico for the guid- 
ance of himself and his agents in the wrk of acim.inistration and on- 
forcoment, and it seemed equally necessarj'' that persons subject to 
the laws should be forewarned of these criteria, 

"Refusar to give intorprotations upon request wald undoubtedly 
have resulted in competitive inequities ... To avoid the possibility 
of confusinn, and also in order to facilitato administration and 
enforcement , . . , it vras decided that individuals making inquiry 
were entitled in all fairness to the best opinion of the General 
Counsel as to tlio scope and effect, of the law.” Annual Report (1939) 
p. 17 ff, 
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business*”*^ In form -and style, they have been described as 

’’legal essays in statutory construction. Except 
that they do not discuss actual fact situations 
presented for legal opinion, they are the type of 
legal discussion customarily prepared by legal 
staffs of administrative agencies to guide adminis- 
trative officials in the performance of their 
statutory duties . , * Hiey attempt to achieve 
binding effect by persuasive reasoning, simple 
phrasing, and relative informality . . . There 
is no attempt to support analyses by legal cita- 
tion , , , vVhile the bulletins attempt to speak 
accurately, there is a minimiom of technicality. 

It is apparent that thej^ are designed for la^/risn 
as well as lavoyers, A continuity is established’ 
by cross reference from later to prior bulletins. 

The bulletins are interesting adventures in legal 
persuasion, 

In addition to tho interpretive bulletins, when a ques- 
tion not covered by them recurs frequently, answers are issued as 
a release in mimeographed form, thereafter used when the inquiry 
arises, Finally, the Division has adopted a policy of utmost lib- 
erality in replying to individual inquiries. No technical limita- 
tions have been imposed with respect to the form or proposer of 
the inquiries. If sufficient facts are stated, an opinion is ex- 
pressed, accompanied, of course, by the warning that it is advisory 
only. These informal opinions are issued over the signature of 
an Assistant G-eneral Counsel in charge of tho opinion unit. 


94. Herman, pp,. cit , surra . note 89, p, 579, 

95, , pp, 379-380, The- bulletins have been drafted ”in persua- 
sive rather than decretal language,” Cooper, pp. cit . supra , note 
SSj'.p,. 334, . . ' 
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PART TWO 


THE CfIILDREM»S BUREAU 


The statute . Included in the Pair Labor Standards Act 
are provisions relating to child labor: Section 3(l) defines 

"oppressive child labor" as, in general and mth certain excep- 
tions, emplojcaent (except by a parent or guardian) of a rainor 
under 16 years of age; Section 12(a) prohibits oppressive child 
labor as thus defined, and declares that "no producer, manufacturer 
or dealer" shall ship into interstate coimuerce "any goods produced 
in an establislmont in the United States in or about which within 
thirty days prior to the removal of such goorh therefrom any oppres- 
sive child labor has been employed"; and Section 13(c) provides 
for certain exemptions (children employed as actors, and those 

employed in agriculture "Yj-hile not legally required to attend 
. 97 

school") which are self-executing. In addition, as discussed 
more fully beloYj-, children of 14 and 15 years of age may undor 
certain circumstances be employed in non-nining and non-manufac- 
turing occupations, while, conversely, employment of minors between 


96, The clii.ld labor provisions are in many respects similar to the 
Child Labor Act of 1916, declared imconstitutional in Haiimer v, 
Dagenhart , 247 U,S, 251 (1918), Eor a general study of these pro- 
■visiono and the Bureau^ s procedure, see Katherine Du, ?re L'-mipkin, 

The Child Labor Provis i ons of the Fair. Labor Stondvords Act (1,939) 

6 Leu/ and Gontemuorar?/ Problems 391. 

97, The sanctions are the same as those provided in the wage and 
hour provisions (see surra , pp*5~6)> except that the section permit- 
ting civil suit for double restitution is not applicable and a second 
prosecution for goods shipped before the beginning of the first prose 
cut ion under the child labor sections is expressly forbidden while 
the latter is pending [§ 12 (a)]. 


16 and 18 years of age may be forbidden in "particularly hasardous" 
98 _ _ 

occupations /§ 3(oiy/. Employers may, but are not required to, 

obtain age certificates showing that minors whom they employ are 

"above -the oyjpressive child labor sge" /% 3{l}/. 

k cimini s t r a. tion : The Childr en's Bureau . /=diuinistration 

of the child labor provisions of the Act is separated from the 

administration of tiie wage and hour provisions^ Section 12(b) of 

the Act provides that the chief of the Childi-en' s Bureau in the 

Department of Labor "shall make all investigations and inspections 

under Section 11(a) with respect to the employment of minors . . . 

and shall administer all other iQrovisions of this Act relating to 
99 

oppressive child labor." Major respcnrsibility for acministration 
is, in turn, vested in the Industrial Division of the Bureau, h 
staff of seventy employees, including .several who .fire assigned to 
cooperating State agencies and also including an uotorney assigned 
from the office of the Solicitor of the Depart).iont cf Labor, is 
engaged in the administration of the child labor provisions. 


98. The coverage of the child labor provisions cf the Act 
limited. It is estimated that from 30,000 to 50,000 lainors under 
16 "will be withdram from incustry as a result of the Act. Yet 
at the time the . . . Act was passeu a total of some S5G,000 chil- 
di’en 15 years and under were gainfully employed." Lumpkin, pp. cit . 
supra , note 96, p. 401. 

99. "i/llhen the ... Act placed admlnistrution oi the child labor 
provisions in the hands of the Children’s Bureau it brought a great 
sense of relief to all who were concerned to sec compotcnt, unbiased 
enforeeraent in a spirit of public service. /Because of the Bureau’s 
experience and expertness in the f iel^^'', obviGUs3-y this is the adm5.n- 
istrative arrangement that should be made." Id., p. 393. The Chil- 
dren’s Bureau was created in 1912 (37 SlAh. 79) and w.as transferred 
from the Department of Conmierce and Labor to the Depertmont of Labor 
in 1913 (37 Stat . 737). Its chief is appointed by the President by 
■and with the advice and consent of the Senate. Unlike the ;?r.ge end 
Hour Division, the Children’s Bureau is not a semi-autonomous unit. 
All acts 01 the Bureau are subject to tiie approval of the Secretory 
of the Department of Labor. 
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Rule-malcinF^ powex-^s . As in tlie case of tlis xfage and hour 
provisions y the duty of administrative implementation of the child 
labor sections is separate from the duties of enforcement* Adjud- 
ication of violations rests solely in the courts. In three re- 
spects, however, the Act enpov.rers the Chief of the Children's 
Bureau to exercise administrative discretion through rule-making, 

(1) . Section 3(l)(2) provides: 

Oppressive child labor* means a condition of 
emplo;^!iiLent under vmich , , , any employee between the 
ages of sixteen and eighteen years is eraployed by an 
employer in any occupation which the Chief of the 
Children’s Bureau , . . shall find .and by order deelaro 
to be particularly hazardous for the employmsnt of 
children between such ages or detrimental to their 
health or well-being; . , 

Pursuant to this provision, two orders have been Issued, Order No, 
1, issued May 18, 1939, declares that occupations in or about 
plants manufacturing explosives or articles containing e::cplosive 
components are particularly hazardous. Order iJo, S, issued Hovomber 
27, 1939, makes a similar declaration for the occupations of motor 
vehicle driver and motor vehicle helper. Under this same subsection 
studies of the sawmill and mining industries are under way. In 
addition, although there is no express authority therefor, Hegula- 
tion No, 5, setting forth the ’’Procedure Governing Determinations 
of Eazardous Occupations,” V7as issued by the Bureau on Novembe^r 8, 
.1938. -h v'V V 

(2) . Section 3(l) further authorizes the Chief of the 

'.Bureau ^to. 

’’provide by regulation or by order that the employment 
of employees between the ages of fourteen and sixteen 


years in occupatiilriS other than, manufacturing and 
mining sha.ll not he deeiriM to constitute opx.irossix’^e 
child labor if and to the extent that [she ] . • . 
determines that such emplo'^mient is confined to 
periods ?jhich x^lll not interfere 7d.th their health 
and well-being,” 

In terms, this section seems to permit adm.inistratiTS exemption of 

particular industries, or even of particulr employees bet?/een the 

ages of 14 and 16; as a matter of administrative convenience, how- 

, 100 

ever, a single regulation (Ko, 3, issued Jilay 8, 1939) on a 
general occupational basis and covering all employiaent of minox-s 
14 and 15 years old has been promulgated. In contrast to the 
hazardous occupation provisions, therefore, the power vested by 
the 14-16 year old provision has been fulljr exercised and, except, 
of course, for amendments, no f\irther individual doteminations 
are necessa.ry, 

(u). Section 3(l) establishes that oppressive child labor 
’’shall not be deemed to exist by virtue of the emi)loyment” of any 
person ’’with respect to xvhom the employer shall have on file an 
unoxpired certificate issued and held pursuant to rogul.ations of 
the Chief of the Children’s Bureau certifying that SAich is 

above the child labor age.” On October 14, 1958, the Bureau issued 
Regulation No, 1, governing tho procedure and ra'oof necessary for 
obtaijiing such certificates. In addition, pursuant to this section 
and Section li(b) , empowering the Bureau to utiJiac the services of 
State agencies, Regulation 14 (replacing Rogulations 8, 4, and 8 to 

lOO'ii Several temporary rcgula'tioixs dealiug xvith the em.ijl,oyment of 14 
and 15 year old minors 'were issued and effective betv/een October 84, 
1938, and May 24, 1939, 


13), was issued on October 26, 1939, designatii^ 41 States and 
the District of Colujubia ”in which State age, eniployiuent , or worlc- 
ing certificates or permits shall haY© the seme force and effect as 
Federal certificates of age under the Fair I^abor Standards 

Exercise of the rule-Biaking function . For the purposes of 
discussion of procedure, the regulations or orders raay be divided 
into three groups whose issuance is accompanied by an ascending 
degree of forraalit:^: (l) Regulations No, 1 (age certificates), 

5 (procedure governing determination of harazardous occupations) and 
14 (designation of States agencies); (2) temporary regulations deal- . 
ing with the emplojmient of 14-16 year old minors; and (3) Regula- 
tion No, ,3 ( irimployment of 14-16 year old minors); and Orders No, 

102 ■* 

1 and 2 (determination of hazardous occupations). The first 
group may be disposed of with brief discussion, since the issuanc*^^ 
of these three regulations was quite properly accompanied by a 
minimum of outside reference. Only in the case of the designation 
of State agencies whose certificatss of age are declax'ed to be ac- 
ceptable was there utilization of steps more extensive than, interna I; 
consideration or consultation mth other federal bureaus. Regulation 
No, 14, liovjevor, was preceded by special investigations by the Indus- 
trial Division of the Bureau, involving extensive study — including 

101, On September 21, 1939, the Wage and Hour Division and the Ohil- 
dren^s Bureau jointly issued a regulation dealing xvith the utilization 
of State agejicicG in making investigations, gathering data and the 
like, pursuant to Section 11(b) of the Act, 

102, As will bo noted from the discussion below, the procedure for 
issuance of the hazardous occupation determination is somewhat more 
elaborate than that loading to the issuanco of Regulation No, 3. 


field study — of the operations of the State laws and of the State 
metiiods and standax'ds for the issuance of age certificates* 

Similarly, coiaparative simplicity of proced^ure marked 
the issuance of the. temporal*;'/ regulations, effective from October 
24,5 1938, to May 84, 1959, prescribing conditions for the employ- 
ment of miiiors 14 or 15 years old in non-mining and non-nanufac- 
turing occupatipnso The press of time caused by the comparatively 
brief period between the enactment and effective dates of the Act 
precluded elaborate p3?ocedural steps or hearings prior to the 
issuance of these temporary regulations. Accordingly, the Indus- 
trial Division supplemented its owm. enpert knowledge by consulta- 
tion with the major interested groups, and through a necessarily 
hasty survey of the problem. The tGiiiporary regulation contained 
a provision permitting petitions for mueiidmont. Immediately upon 
the issuance of the regulation, the Newspaper Publishers^ Associa- 
tion. petitioned for a change in the clause limiting the 0 ][nplo:,mient 
of minors of 14 and 15 to t.ho hours between 7 a,m, and 6 p.m. With- 
out a hearing, but simply through informal x^arsonel appearance, 
argument, and conference, the offending druse was deleted within 
10 days of the original issuance. 

In contra-st to these two groups of regulations, elaborate 
procodnrtnl mecainery was utilised in connection v/ith the issue, nco 
of pemuenent logulation No, 3 and Orders No, 1 and 2, In general, 

ToIT, vTtIdir'UiTr':ilanit?r^ other* interested groups such 

as the national Ojiild Labor Committee, wore consulted. 


the procedure fell into four stages; (1) preliminary investl-^ 
gaticn; (2) issuance of proposed re.gu-latdon; (3) hearings and 
4) issuance ox the final regulation. 

Preliminary steps leading to the issuanc e of propose d. 
r e^gxilation ; (1) Inyestigations and conferenc es. Section 421.1 
of Kegulation No. 5, prescribing the procedure governing deteriQi- 
nations of hazardous occupations,, provides; 

'’Preparatory to the luaking of a finding by the 
Chief of the Children’s Bureau that an occupation or 
a group of occupations is particularly hazardous. . . 
a study shall be made of information obtainec. by the 
Bureau or submitted to it . . . Conferences may bo 
iield ¥/ith representative employers end workei'S in the 
industryj experts in incbxstrial health .-;nid safety, 
and otJiers for the purpose of divseussing the nature 
and charactex’i sties ox the occupation . . . under 
consideration. ”^-04 

Pursuant to ’iiiis direction, the Industrial Division mode a thorough , 
investigation of the occupations and. industry under consideration, 
collecting all available Occident and occupational data, anu material 
bearing o,ri the employment of minors in the ccciipations and industry 
and on their proper definition. In addition, as is indicated by 
this section of the regulation, experts on safety and on child 
labor and representaitives of employers and vorkern in the field 
under study are interviewed and conferences with interested persons 
are held. Thus, for exjunple, preliruLnary invcv^ti gaticn of the 


104 . ’’Liniitatlons of staff , m are told, nrPxe .it imposerole for . ■ 
Bureau to study more than one industry at 0 time for its hazards to 
young v;orke.rs.” Lumpkin, od. cit , supra, note 9b, ?: t p, 39B. There Is 
no pi-e'. ist formula for the selection of the indust-ry to be Ltutifa'. 
Study of the exp-losives industry was xtndertaken first becauvse it pre- 
sente:! no difficult problems and v/as tradirioneli;/- considered extra- 
ha zs.r’aOU 3 . Somewhat similar considerations detex'min-.a the selection 

of thvs occupations of motor vehicle di^iver and helper. With justl 

fication, the Bureau’s policy seems to be to take core of the most 
dangerous occupations first. 
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conference 


motor vehiclG driver and helper cccupaticns included s 
oe tween four mexaber?: of the Bureau and repre sente tivee of (1) the 
National Oouncii oi Privaie xviotor Tnick Owners; (2) Anierican Truck- 
ing Association; (3j National Highway Users Conference; ( 4 ) Dairy 

inuustry Comin:Ltt 0 e; (b) Araerican Farm Federal Bureaux, and (6) National 

10.5 

CooptsTotive Milk Producers* Federation. At such conferences ques- 
tions are raised upon -the basis of vvhich the Inhistrial Division 
makes fiir-fher investigation. It is cleor from examinaticn of the 
files that such conferences are successful not only in afforaing 
interested parties an opportunity tc present th..ir views and in focus- 
ing the aro&s of disagreement, but vdioi is more impcTtant (and what, 
at tliis stage, is the chief purpose of such con.fcirences) , they are 

helofui in .1 irbcrming the BuresiX. xind i.i giving direction to a prac- 
i06 

tied studv- of tlie field. 


105 . Tilt: practice of holding contVr.:.eQces is now being form/.llsed , 
but not 1 ‘Oplactd, by the util.;.za.tion of a..lvloory committees :f‘cr 
each of tne Industries under consiiieration. Fo.r example, such a. 
committee, co.aposeci of 10 or 15 mem’ixers, :if new being create.'.', to 
assist in ■def.i.ning die mlLiing i:cj;iusti'y a.nd in g- i.hering Dertii.cnt 
information and data. The members are se'lected by ;Lhe Chief .of 
the bureau from the industry*?, employ ers, from I nuns trial saiety 
e:xpert3,. and from fabor unions. 

106 . it should be noted that ouisiue investigativon and cenfor- 
enees orecoded the .Issuance of tentr.t;Lve Regulation No. ,3 (doal- 
:uig with 14 and if year oj-O mn.norsj.. nltiio'/_h t^oy were not so 
. 0 xt>?xu. Lve as itie procedure deGcrlbcrd in r:sp.oct of hanarious orders. 

f,j.ctors are lesponsibla for this: (^) oonffrances preceded 
die X lu.ncfc of -^hc temponry gif La ‘‘ion »,£'eo PI 63 ); (2'' 

x5iuc> the '•-empor .ry reyial..tion ns alre; dy in .effect, epoertunity 
for study of its op.xratlon, without the necessity of new invostig.a- 
tlcn, -'.IS ^.ftbriod. Nhvcnhhel e.s:;, soom' further conferences wore 


(2) S^cti^n 421.1 of Reguieition 

No. 3 n.ot or;iy- prescribes eonfarsnees end ex p art e investigation 
Ox occupa.t;:,.oAS wnicn uiigrxt be declare i haaardous, out also pro- 
vides that 

"b public hearing eioj be held . . . rdienever 
sucii action is deemed by tlie Chief of the Bureau 
t'. PC exip-dient for the purpose of obtaining . , . 
evidenco ?jlth respect to the nature and ch.o,racter- 
iotics ^.:f /the,/ occupation or groups of occupations." 

Under this provision, a hearing n’as held prior to 'the issuance of 

proposed Or'^'er No. 2, dealing witli helpers and druvers of motor 

trucks. This prcllrainary hearing wes omitted, hoxjver, In relation 
.iO'7 

to Order No, 1. The chief factors doteimLiin.; whether the Eiireau 
will held ■ nearing c.t "in'ils suage are the breadth, compltncity, tnd 
contx\.'vervS.,ciity of the occupations being studi'. ... Thus, occapa- 
tiens in t.c,c explosives industry provsentod a simoL:; prcblem. There 
wore fefi ck-if Icultios either of definition or of conclus.ixns con- 
cerning its haEnrds. On the otliox- hand, the cccupatioiis of luctor 
vehicle driver and helper coverC'.l a broader field, and questiens of 
definitievn also arcse. 

[r should ce uc'tec. ubat ‘this prelimlncry riearing is con- 
templated by the Eureau s.s sn "investigatory" or "evidentiary" one. 
It Is held solely as a stop in the jorocess of gathering relc- 
xxnt :infor-.i.v Lxon ju-ior to the issuance of a proposiu order or 
regulsticn. As stated by the Presiding Officer at the opening of 

ICrT." 'ki8~pkjvrslkn ~Se regulaticn not, of course, apply 

to Regulation No. 3 (employment of minors aged U and 15), nor was 
a. preliniinury hearing held. 
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” i i « thio is an infonnal hearing for the purpose 
of obtaining as mich infomation as possible con- 
cerning tho nature -ind characteristics of the oc- 
cupation in order to assist the Industrial DiYision 
» « i in muhing its study • « 

The regulation provides for "reasonable public notice of 
the tiiae and place" of a hearing of this type. The notice has con- 
tained an announcement of the purpose of the hearing ["to assist 
the Chief of the Children's Bureau to determine , • • vjhether 
(certain named) occupations • , , are particularly hazardous" ], 
and a "suggestion" that "the testimony presented at the hearing 

include information piertinent to" certain specific questions re- 

108 

lated to the occupations under consideration* 'liie notice ex- 
pressly provides, horrever, that "This list, of questions is not meant 
to exclude the submission of an;'; other pertinent information which 
any inters stou party may desire to present." At the time of this 
first hearing, no tentative draft is announced, fox* the hearing is 
intended to assist in such drafting. Nevertheless, in order to 
have some concrete material before it, if not before the parties 

who appear, the Division had prepared a rough', draft of the regiila- 
109 

tion prior to this hearing. 


108. T;/pical questions set out in the notice include "(1) To what 
..UL'tont are minors under 18 employed as drivers and helpers? In wlint 
industrios? (2) Vvhat different typos of work arc performed by 
holpers? (b) What arc the hazards to minors in such occupations? 

, . . (4) Ohould the dotormination apply to all helpers . . ,? (5) 
Should -vlio ciotcminw.tion define ’motor vehicle’ as [definition set 
out]i" 

109, Compare the imm:>randum, in the files of Order No. S; • 

it sf .;vAS dosirablo for the staff to havo in mind a di^aft that is the 
best vje hnvG been able to arrive at to date." 


-Pjk-g Ik.-! n ve soiM^-'-tlon steps ; (ll The Tndnsbrl'^1 rilYirsion’s 
110 ' ^ 

^^ecticn Z.ll.l c.f Kegula.tlon Wc. 5 Drovicses that ’’A 
report of facte -•ua concir.sions vi/ith respect to the hazardous or 
lie triinentai mature of the occirpatlon or occupations unoer consider- 
ation shall be prepared*' upon the basis of the information and 
erluence colle'cted by the IndUvStria.l Division through .its surveys, 

conferences and hearings. Althoudi no such j'eport was prepnred 

ill 

in relation to the issuance of the liefpalation No. 3, surveys of 

the cccupo,tions in question were written prior to the hearings 

leading to the issuance oi Orders No, 1 and 2. Prepared by tho 

Industrial Division they are extraordluarily comprehensive. The 

statutory authority is indic-ote.:!.;. the methods and scope of the 

112 ' ' 

lntestlga.tion are described} enolyaos of a.ccident data, of the 
nature of the cccupati^-n, the. state legal minimum age standards are 
all set; out } statemo.nts of pcrs-cns interviewed, are weighed and dis- 
cussed. The rep'. rt .includes nuiabcred factual conclusions ( e ♦ g . , ’’Work 
cn iiiot^'r vehicles inv:; Ives a high degree of accident risk . . Workmen's 


110. oince, in general, the conduct of the hearing, the questions 
of the process of proof, and the like, are similar for b-..th the 
fii\3t and second t/pe of hearing, description is rbserved f^r u 
sue sequent point (p. 172 if.), 

111. See supra, footarte lOvb. 

112. It Is through this report that the evidence t.dduced at the 
proiiminary hearing is poi*p--t-uated a.nd utilized for the sidosequent 
stages. 
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Tile opinion of ejjperts is 


compensation experience shows . , * 

a 9 9 *’ ) • 

^'ormu3.ation of tentative draft . Section 481. 2 pro- 
vides that ”A proposed finding and order shall be prexjared upon 
the basis of the report of facts and conclusions with respect to 
a particular occupation or .group of occupations. Although as 
already noted, this regulation app.lies only to the determination 
of hazardous occupations, a proposed regulation, based on the In- 
dustrial Division*s study, was also formulated prior to the hejir- 
ing leading to the issuance of Regulation No. 3. These proposals 
are drafted in conferences among the staff of the Industrial Di- 
vision and by its attorney; they are subject to the approval of 
the Chief of the Children's Bureau, the Department's Solicitor, 
and the Secretary of Labor. They are signed by the Chief of the 
Bureau, 

Each of the proposed drafts sets out the projected regu- 
lation itself; in addition, in relation to Orders No. 1 and 8, the 
proposed findings, which are in fact the conclusions as set out 
in the Industrial Division's report, were included. 

"llEl Eor the subsequent use of this report. soe~ lnfra / p". 171 'nid 

P. 173. 

114. After the first hearing and before the preparation of the pro- 
posed findings, further conferences with interostod or informed per- 
sons" may : be' • held. 


concerning 


H earings: (l) In freneral . The Act is aiabiguoiis 
the necessity of hearings prior to the issuance of this group of 
regulations «• As described above, as to hasardous occupations, the 
Act provides that the Chief of the Bureau s hall 'find and by order 
d ecla re** occupations to be hasardousi on the other hand, emplo;=pnent 
in non-mining and non-manufacturing industries of rmlnors betmien 14 
.and l6 is pemdssible **if and to the extent that the Chief of the 
Bureau’* so ** d etermine s ^ ** It is impossible to say whether any dis- 
tinction mth respect to the requirtanent of hearings is necessitated 
br^’" the words ’’find and declare” and ’’determine”; in any event, despite 
its position that the statute docs not so require, the Brreau has 
held hearings prior to the issuance of R 0 >;;julation No. 3 as well as of 
Orders Nos. 1 and 2, In relation to hazardous occupations, this 
policy has been crystallized by Section /|21»2 of Rrjgulation No. 5^ 
which provides that "Before a proposed finding and order is made ; 
final, reasonable notice and opportunity to be heard shall be afforded 
to interested parties ...” Accordingly, hearings have boon hold 
prior to the issuance of Orders Nos, 1 and 2, as wo3.1 as of Regulation 
No. 3, 

(2) Notice . Prior to each of these three hearings, notice 
has been published in the Federal Register and through general press 
release. In addition, notice is sent h/ regul.ar and air mail to all 
possibly interested parties, Hcr^r thorough and conscientious an 
attempt is made by the Division to apprise the persons who might be 
affected try the regulation is indicated by the fi].es of Order No, 1, 
which dea].t with the manufacture of explosives, KoticevS Y-rere mailed 


to a3..1 members of the advisory committee on occupations hazardous 
to m-i-nors| other individuEO.s and agencies on the general nailing 
list I all kno-vm liiamii acturers of explosives, safety experts, and 
other individuals in explosives manufacturing concerns | labor orgen-- 
isations in the explosives fields trade associations and trade 
publications in the fieldj and other agencies and individuals xvith 
special interest in explosives. The general mailing list addressees 
included State labor comirdssioners, emplo^mient certificate issuing 
officials, American trade union journals. State and local trade 
associations, and national trade associations. Finally, copies of 
the press release wore distributed to all press associations, the 
major metropolitan dailies, and selected Italian and other newspapers 
in localities ?diere unidentified firevrorks factories were understood 
to bo located. 

The content of the notico is as complete as its distribution. 
Beside setting out the time and place of the hearing, the notice 
contains the statutory’' authority, the prior procedural stops, the 
entiro proposed regulation or findings and order, and, in the case 
of Orders Nos, 1 snd 2, the conclusions of the Industrial Division 
report, E:^ooross announcement is also made in the notice of the exist- 
once and availability of the report, and copies of the report are 
mailed, to knoani interested parties, 

(3) T:im .0 and place of the he.aring , .Bach of the three basic 
hearings, avS vrell as the preliminary hearing, has been held in the 
Departmerit of Labor in Tfeshinujton, D. C. Fourteen days elapsed 
between the notice and preliminary he.aring, and 29 betvreen the notice 


and second herri-iig, leading to the iscnance of Order No. 2; 12 days 
as to Order No. 1; and 15 as to Regulation No, 3. 

hearing; parti es; evide nce. 01 the i'our 

hearings thus lar held, the Chief of the Bureau herself has presided 

115 

in three; in the fourth (the hear‘ing following the preliminary 

hearing held in connection vdth Order No, 2), the Bureau's attorney 

116 

presided. 

The hearings are conducted in a raanner similar to legisla- 
tive hearings? the adverser;/ oho ractei:'! sties which mark some of the 

proceedin.'^s held by tine Wage ana Hour Division have thus far been 
117 

happily absent. Witnesses are not sworn, nor is there examination 
or croSvS-exaiAination of witnesses by counse]. or by other witnesses* 
Questions may be suggested to the presiding officer hj persons present; 
if she " cons IdeUvS such questions appropriate and material,” she will 
ask them. This rule, sensibly adopted to avoid the danger of pro- 
tracted contentiousness, has given the parties little difficulty. In 
only one cf the four hearings 7/as a question put by one of the parties 

and it xwas promptly asked by the presiding officer. 

The hearings are opened by a statement of the presiding of- 
ficer concerning its purpose and the prior proceeu.i.ngB; representatives 
cf the Industrial Di, vis ion of the Bureau are heard next, folio uved by 
employ iirs and trade asT'Oeiations, unions, and representatives of the 
public in that order. .Ail "interestea parties” are entitled to 

115. .At one tine Bure.aa considox'ed obtninlng an outside person tc 

preside au the he-aring? it was decided that since the Chief cf the 
Bureau wo£; av-. il.abio zc preside, this stop was unnecessary. 

116, In oacii case, tiie presiding officer was assisted by staff mem- 
bers viho also sat at the bearing. 

All hearings, including 'tlie preliminary hearings, are stenographi- 
c a lly • re pc. r te d and trans cilbe d .(sees. 421 . 1 , 422.2 of Re g’.ila ti on N c . 5 ) • 
Copies are availab3.e for inspection at the Buiesu’s offices and may also 
be purchased. 


participate, but the ad.iect±ve is in no sense a limitation, since 
the Bureau has regarded any one who wishes to testify as ’’interested,” 
A3..t hough parties are e.:q3ressl-y announced to be entitled to counsel, 
they do not ordinarily utilise legaD- services. In the one case where 
counsel for a group of parties speared, he participated as a witness 
to present facts. Accordingly, the question and aiswer method of 
adducing testiinonjr is absent; rather each person is pemitted to read 
his statement with little interruption. The presiding officer, or 
her assistants sitting mth her, may occasionally a.sk questions, but 
solely "for the purpose of developing or clarifying facts which she 
deems material," This questioning is not in any sense cross-exami- 
nation or in defense of any particular position; often it is simpler 
a request for the ^vitness’ opinion concerning some point at issue. 

The Bureau has not sought to apply aiy mles of evidence at 
all, but "only material evidence is considered," The onl\^ occasion 
upon vfhich there was anything resembling a ruling occurred at a 
hearing ?fhen a witness talked at great length and 'V-lth utter irrelevance 
The presiding officer interrupted Y/ith the remark that, "I don’t want 
to hurry you , , , but could you express your views as to the proposed 
regulation before us?” In none of the four hearings vms an objection 
made. 

As a result , much that is hearsay of varying degrees of remote- 
ness aid much that is arg-uiientative is pemitted. The Industrial 
Division’s report, containing statements of persons intervierred, 
quotations from books on child labor, and the like, i,s made a part 
of the record. Detailed description or identification of survo3.^s and 


methods utilized is omitted. In conti'‘ast to the requirement invoked 
in Tfage order liearings^ the Bureau does not insist that the witness 
who presents data or other material must either have prepared them 
himself or imist have knowledge of their tnith. In fact, in one case, 
a witness presented statistics given to him \tj a third person; he 
franki.w disclaimed any knowledge of their accuracy, and offered them 
without objection for what they were worth. 

Nor is there any limitation on the acceptance of ex parte 
statements or other material .submitted by persons not present. Sec- 
tion 421.2 of Regulation No. 5 expressly g5.ves to the interested 
persons the right not only to be heard, but also to ’’submit documentary 
evidence,” Such materi.al, accordingly, bulks comparatively large in 
the record. Of tlie total of 206 pages devoted to the hearing leading 
to the issuance of Regulation No, 3^ 66 pages were devoted to ex parte 
statements, letteias, and communications sent in before or during the 
hearing. It is also corv'^on to permit post-hearing material to be 
submitted for the record. For exajople, in the hearing on Regulation 
No. 3, all the factua], material presented Ip/ the /mBricon Newspaper 
Publishers’ Association - the group probably most affected ly the 
propOvSed re.Tiilation - was, by arrangement at the hearing, allovred to 
be submitted within two wTeoks after the close of the hearing. Because 
c:f the importance of this post-hearing data, copies were distributed 
to interesbo'd parties in so far as possible; additional copies were 
male svail.able for inspection at the Bureau’s offices. Two weeks wore 
permitted for rebuttal, material.. It is to be noted, however, that 
this practice has not been formalized; attempt is not made in all 


cases affi relatively to apprise parties of post-hearing material and 

to afford opportunity/ for rebuttaJL*^^’^ 

proc edure . In all cases ^ interested persons 

whether or not they appeared , may file, briefs. From one to three 

weeks for filing are permit ted^ and an additional one to two weeks 

are allowed for reply briefs, Tlieir form, number or content have 

not been prescribed. Since in fact much of the hearing proceedings 

is devoted to "tevStimony” in the nature of oral argument, and since 

in three of t]:ie four hearings the Chief of the Bureau presided, there 

is justifiably/ no provision for further argument. For similar reasons 

and, too, because the proposed regulation and the Industrial Division's 

119 

report senre to focus the issues which at best are not complete, no 

120 

inteiTmediate report has been issued,’ 


116, Unless it would unreasonably delay ultimate determination , it m,^ 3 y 
be advisable for the Bireau to insist in all.l cases that persons who sub“* 
ra.it post-hearing Biate rial make sufficient copies to send to each of the’ 
other p.arties appearing at the hearing, and to permit rebuttal material,* 

119, As is described bolo^T, pp, 173-179j> in any event if anyr substan- 
tial "chpiige ivS made in the proposed regnlation, a new hearing would be 
held. Effective prognosis of the Bureau's positron is thus afforded, 

120, In tile fourth hearing, the designation of the Rireau’s attorney as” 
Presiding Officer inclurlad a provision thuat he was tc submit to the 
Chief of tlie Bureru "a I’sport of the hearing together with the transcript 
, . Both the P.n'isiding Officer and one of his assistants sulmitted 
sing],e-pag::d rieraoranda briefly/ describing the events at the hearing and 
concluding with a reccAimendatioh th^’it the propos-.vd f jnding and order be 
made final ni-bho at modl’^ication, Siiice bie "hesrlng", rs disc'ussed 
belong, consisted of a 71 word statix.ient of a witness u/hc 5upport<ed the 

p reposed o refer a mor.-; elaborate report was unn-ece scary, and ho good 
puipose wou.ld havi:; been soiarod by submitting it to outsiders, ^Jliere 
the Barerau was consi.dering using an outside trial’ examiner (vsupra, 
fiiiotnots 115), preparabicn by him of an interruediate z-eport, which w^as 
to be made public and upon wh.icli. exceptions -and oral ai-g.naent yms to 'be 
pemitted, was contemplated. This project- was fortunately abandoned. 


There after^ the record aiid all other material sutnitted is 
studied hj!" the staff. In all cases the Chief of the Bureau has 
read the entire record. It nay also be noted that in sharp and^ 
under the circumstancesj sensible contrast to the practice utilized 
by the Wage -and Hour Division in vrage order hearings , there is no 
attempt at separation of functions either at this or at any other 
stage of the proceedings. From the beginning^ each step leading to 
the regulation or order is a product of the joint efforts of the staff. 
The same persons who investigatvod and drafted the Industrial Division’s 
report participate in the drafting of the proposed regilation, the 
conduct of the hearingj and the preparation of the final reipulation. 

The size of the staff iTOuld make other arrangement impossible 
even were it assumed that separation in a process of, this nature mi^t 
be desirable. 

Consideration of extra -reco rd material . Section 421,4 provides 
that ”A finding and order sha31 be r.a?j.h3 by the Chief of the Bureau 
upon the basis of all the infom at i cn and evidence in the case^ 
including the report of facts and conclusions , , , and the evidence 
and briefs received” (underscoring supplied). This provision would 
seem clearly to permit the Bureau tc go heyond the confi.ues of the 
hearing record in formulating its u3-timate reguD.ation, As a3,r0ady 
noted, however, the Industrial Division’s report embodying the results 
of its ex pa rte investigation is snUiiltted to interested parties anl 
made a part of the I'ecord at the hearing. In addition, the Bureau has 
restricted itself to the record in drafting the final regulation^ and 
has, in addition, insisted that the findings and other phases of the 
regulation be ’’supported by evidence in the record.” 



Since as a riiie all the Bureau’s knowledge and data are likely 
to be incorporated into its ccmprshensive report which becoioes ’’evi- 
ij-CTnce” on oeing subratted into the record, this strict viev/ adopted 
by the Bureau will not ordinarily cause it any serious difficulties; 
yet, the embarrassiaent which may be engendered by its application is 
indicated by Regn.lation No, 3? governing the conditions under which 
children between 14 ana 16 coula be employed. One of tiie limitations 
to be set out in the regulation ?»’as the total number of hours per week 
during which such minors could be employed when school is not in 
session, it the hearing, one group advocated a low total number of 
hours; another a total con3ider8.bly higher; the Industrial Division, 
at the hearing, supported a median. The staff of the Children’ s 
Bureau, in studying the record and. preparing the final order, believed 
that a figure somewhere bot’ween the two was proper. Since, as a mstter 
of fact, the median had been adi-^ocated, the Bureau felt that it could 
select that figure because it had support in tile record; it is doubt- 
ful wiiether, were it not for the testimony of the Industrial Division, 
the Bureau would have felt free to ro.ake this choice. 

Aside from the question of whether in fact tine middle figure 
was supportec. by the record, it is submitted that rigid inflexibility 
of this type may .’.efeal, the very purposes for whicli admlnisti-ative 
’■gc'icl's arc created. Unices cifarJy required ry -‘.he sb lute - and no 
such r..“quLrement appears here - an agency engaged xn lule- ’ri.i.kiug should 
net leave itself at the mercy of tlie proposals and cpini-ins of outside 
persons often uninformed and usually activated by some particular 


interest# The incidence of the Bureau’s e^cpertness on its procedure is 
discussed more fiillT below) but it may be noted here that surely a group 
of persons probably more familiar ?tfitli the problems of child labor than 
any in the country should not behave as though they knew nothing except 
what was told them in the hea,ring. Expei’t loiowledge may be a luxury 
forbidden to juries, but it is an essential necessity to an agency 
engaged in rule-making# And even if jury concepts were applicable ^ sup- 
port could be found for the proposition that decision was not limited to 
ri choice of one of the several expressions of opinion at the hearing. 

The final proposed regul at ion . After the regulation or order 
is redrafted d.n the light of the hearing and approved by the Solicitor 
of the Department, still another step is necessary before its final 
adoption. The post-hearing draft is made public, and published in 
the Federal Register, The notice announces that ’’objections mil be 
received for a period of 10 [or 15] days follovdng publication . « * 
after vdiich time the proposed regula^tion will be issued as a permanent 
regulation , . , unless, in the opinion of the Chief of the Children’s 
Bureau, objections thereto disclose just cause for further revision 
thei-eof,” ;En on].y one of the three regulations or orders thus far 
issued after hearing have there been objections at all. In that case, 
two parties objected, one on the ground that the regulation was too 
severe, the other on the ground that it was too lenient# The objections 
were Gonside?;’ 0 d by the Bureau’s attorney, and S3.nce they raised no new 
issues at all, but i-eiterated the positions which the objections had 
taken and had thoroughly discussed at the hearing, no further action 
was taken. It is stated that in the event that the objection ’’discloses 
just cause for further revision” hy raising new issues or throwing new 


121 

light on the subject ^ a full new hearing i^rill be held* 

BL^Mg Ation;. the form of the regul ation. Section 421,4 of 
Regulation No« 5 requires that "Eveiy , , , finding and order shall 
be published , , , in the Federal. Register and hf such other ine.ans 
as the Chief of the Bureau deems res.sonably calculated to give 
interested parties general notice of the malcing of such order, 
Similarly^ Regulation No, 3 was published in the Federal Re, faster, 
Each of the regulations and orders is given the sane wide circulation 
as the original notice of hearing. 

Since it marks a departure from the custcnary bare bones of 
the regulations ordinarily issued^ the lom of the Bireau’s orders 
and re,gulations nay be noted. The regulations relating to hasardous 
occupations are divided into two sections! The first, the "finding 
of fact," sets out the prior procedure and the conclusions of the 
Industrial Division’s report, and concludes with a finding that the 
occupation is a hazardous one. The second paxA of the regulation is 
in the forra of an order, declaring such occuipations to be hazardous, 


121, In addition, section 421,3 of Regulation No. 5 provides: 

"If, ax? ter [the] hearing [f ollo'''ing the issuance of the 
original proposed finding and order], a substa.ntial change in 
the proposed finding and order is in the jud>yn.ent of the Chief 
of the Bureau required, a rehearing shall be held with respect 
to the proposed finding and order as so changed. Every such 
rehearing shall be conducted in the manner prescribed for 
[the preceding] hearing, , 

In terms, this section requires a rehes-rihg whe'bher or not objections 
are made if "a substantial change" occurs. This havS not' ye b occurred 
and in the light of the care vfhich marks the proceedings, is un3.ikoly 
to occur. Nevertheless, to avoid further delay where no one requests 
it, it is submitted that this section be reworded so as to necessitate 
a rehearing only if (l) a substantial change is made in the proposal, 
and (2) objections are made Ydiich raise new and Inportant issues upon 
-which there iwas ho opportunity or cause to adduce evidence at the 
original hearing* A rehearing in the absence of objections wou3-d thus 
be precluded. 


and defining the industry* Hegulation Ho. 3, deciling nith the 
employment of minors "between 14 end 16_, is sjjnilar3,y divided into 
two parts j the ’'Determination'*, and the "Regalation, ’* The former 
is similar to the ’’finding of fact" of Orders Nos, 1 and 2 ; the regu- 
lation proper follo?fs. In so far as these recitals , indicating as 
they do the many steps and careful consideration which preceded the 
regulation 5 may generate cor^fidence among those re^gulated, who must 
thereby be convinced that this was no arbitrary administrative fiat 
plucked out of thin air^ this form of regu3.ation ma3’' be a ussfu3- device 

Effective date of regu la tions: amendmen t. Section 431*4 of 
Regulation No, 5 provides that findings and orders "shall become 
effective when made and published in the Federal Register, , In 
fact^ each of the tliree re,gulations here discussed have been assigned 
a future date to permit adjustment, Oi-der No, 1 was issued on May 18, 
1939^ its effective date was Ju3-y 1939,; Order No, 2 was issued 
November 27, 19395 became effective on January 1, 1940 f the dates for 
Regulation No. 3 May 8. 1939 and May 24^ 19395 respectively. 

Since the orders apply to particular industries, .and follow 
careful and extended consul-tation with and hearing of interested 
persons, no provision for amendment is made thei'ein, although, of 
course, if cause or need should appear, the orders cou3_d be revised. 
Re,:/ulations No, 3 and 5, as well as the temporary retaliations governing 
the employrient of minors aged 3.4 arid 15, contain sections permitting 
interested persons to petition for araendment. If the petition shows 
"reasonable cause", a hearing may be schedu3.ed or other provision for 
"affording interested parties an opportunity to be heard" mil be made. 


Only one such p8tit5.on has been received, and this was to amend 
temporary Re, g-alation No. 3 ( supra . p,.M3). 

s j^._th e B\ireau*s rule—makong procedure . V i e?f ing 
each one of the steps separately, and vdth tiie minor exceptions 
noted above in passing, one can have no quarrel Td,th the procedures 
utilized by the Children's Bureau in exercising its rule-malcing 
pow'er. Its ezcbraordinary care, conscientiousness and respect for 
detail are admirable. Similarly praiseYv'-orthjf is its sensible method 
of conducting hearings idlthout the strait- Jackets and restrictions 
of an adversai.-y procedure, but wdLth an unencumbered opportunity for 
all possibly interested persons to speak their pieces and inform the 
Bureau. 

Yet serious reservations must be voiced concerning the 

procedure as a vdiole - a procedure which has been descxdbed as a 

"long-dra?jn~out process” whose result is to make ”the prospect of 

122 

early determination of hazardous employments discouraging.” The 

consumption of time is, of course, a factor which may properlj?" be 

used in evaluating the procedure; on this score, the process is 

123 

somewhat less than satisfactory. 


122, Lumpkin, op. cid. supra, note 96, p, 398. 

123. The time consuraed by each of the steps is indicated by the 

following schedule: (l) Order No, 1 (exq^losives) : Study was begun 
soon after the passage of the Act on October 24, -938, Notice of 
hoarii^g: March 10, 1.939.' Hearing: llarch 28, 1939. Final proposed 
regulation issued: Mav 2, 1939. Final adoption and issuance: May 18 
1039. EffecUve date: July 1, 1939. (2) Order No, 2 (motor vehicles): 

Study be;^.n in the Spring of 1939. Notice' of preliminary hearing: 
Au^nist 4, '1939. Hearing: Aug^ast 18, 1939. Report of investigation: 
October 6, Notice of second hearing: October 10, 1939, Second hear-- 
ing:' October 27, 1939. Final proposed regulation issued: November 8, 
1939. Final adoption and issuance; ’ November 27, 1939. Effective date; 
Janu.ary 1, 1940.“' (3) Regulation No. 3;' Temporary regiilation issued 

(Continued) 
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Only one such petition has been received ^ and this was to amend 
temporary Re,§rai,ation No. 3 ( supra . 

._the Bureau *s rule-making procedure . Viewing 
each one of the steps separately ^ and vdth tiie minor exceptions 
noted above in passing, one cam have no quarrel with the procedures 
utilized by the Children’s Bureau in exercising its rule-making 
poTfer, Its extraordinary care, conscientiousness and respect for 
detail are admirable. Similar Ijy praisevv'orth;/ is its sensible method 
of conducting hearings mthout the strait- jackets and restrictions 
of a?! adversairy procedure, but with an unencumbered opportunity for 
all possibly interested persons to spe.ak their pieces and inform the 
Bureau, 

Yet serious reservations must be voiced concerning the 

procedure as a whole - a procedure wliich has been described as a 

”long~dra?jn-oiit process" ?fhose result is to make "the prospect of 

'■ 122 ■ ■ 

early determination of has ai’dous employments discouraging," The 
consumption of time is, of course, a factoi’ vdiich may properly be 
used in evaluating the procedure j on this score, the process is 

123 

somewhat less than satisfactory. 


122, L'ampkim, op, cil. supra, note 96, p, 398, 

123 , The time consumed by each of the steps is indicated by the 

fo'ilowing schedule: (l) Order No, 1 (e^qplosives) : Study was begun 
soon of tor the passage of the Act on October 24 j ’i938. Notice of 
hearing: March 10, .1939,' Rearing: March 28, 1^39. Fiiical proposed 
regulation issued: Ma 7 v 2, 1939, Final adoption and issuance: May 18, 
1939, Effoctive date:" July 1, 1939, (2) Order No, 2 (motor vehicles) : 

Study begun in the Spring of 1939. Notice 'of preliminary hearing: 
August 4, '1939. Hearing: August 18, 1939, Report of investigation: 
October 6. Notice of second hearing: October 10, 1939. Second hear-' 
ing: ■ October 27, 1939. Final proposed regulation issued: November 8, 
1939 . Final adoption end issuance:’ November 27, 1939. Effective date: 
Jatmai'y 1, 1940.'* (3) Regulation No. 3^ Temporary regiaation issued 
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Bu.t l.^.pse of time is unlniport ant where there is compensating 
utility. In so far as objective mid quantitative tests of utility 
can be made, one’s conclusion must still be in the negative. Twenty- 
two appear ciiCGS were filed and twenty-one statements hy mtnesses, 
covering less than I40 pages of transcript, were made at the hearing 
leading to Re,galation No, 3. Despite, the elaborate and thorough 
attempt to give notice to all possibly affected persons, cat the 
0.>q)losives hearing there ^/ere three mtnesses, whose ’’testimony” 
covered I6 pages of transcript. At the preliminary hearing on motor 
vehicles, one witness appeared; 11 pages of transcript were devoted 
to Ills statement. At the second motor vehicle hearing, one tdtness 
appeared; his statemont was 71 words. 

Examination of the ’’testimon:/” presented at the several 
hearings provides convincing evidence of the lack of qi uditative , 
utility of these elaborate proceedingvS , In the four hearings, it is 
difficult to find any rrially rele^’-ant factual evidence Y/hich might 

’124 

have seiwed to inform the Children's Bureau of the problems before it. 


;|.23 (contl'iuad) • ' ’ : r/ 

and study bs,gim; October ^4^ 193Si. Notice of hearing; January 3I3 
1939, Hearing: February 15, 1939, FinaD. proposed regulation issued: 
April 25, 1939. Final ccd option and issuance; ifey 8, 1939. Effective 
date; May 24, 1939. 

At least as far as OrdervS Nos, 1 and 2 were concerned, the issues 
were sii^ple, since as described above (footnote 10 4), the easiest 
industries were chcsen. It na.y be expected that as more complex and 
cortrcversisl.. fields are undertaken, and with the utilisation of 
advisory cornlttees, the time consumption wall he considerably increased. 
It should also be recalled that these orders in cOxitent are extremely 
brief and simple: the subst.anc3 is simply a declaration that certain 
occupations are hazardous, and a short definition of the occupation, 

124, 'V possible exception ma^” have been the hearing on' Regulation No, 3, 
where physicians and school authorities made statements. Even these, 
however, were chiefly statements of the 'obvious, being opinions and 
conclusions no longer much controvortedf 
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As described abjve^ the testimeny is little more than are';^iment i; the 
only testimony in the second iTiOtor vehicle hearizig was a 71 word 
statement approving the proposal. The presiding officer in the latter 
hearing put three questions seeking to elicit factual inform.atioii 
from the witness: the latter could answ'er none. If these hearings 
are - as they sliculd be - a step talcen by the Bureau properly to inform 
itself 01 conditions in the industi^r and of the possible effects of 
the proposed regulation, the hearings thus far held nay fairly be 
characterized as useless. 

Fair play in rule-making procedure of this nature would, seem 
to require careful investigation and analysis, and an opportunity for 
all persons to malce tooTOi their views. It is mprobable that fair 
play can be. interpreted to require form.-al steps which are useless 5 
certainly it cannot be contended that it requires three - or mere - 

’125 

hearings prior to the issuance of a regulation, 

'dor should there be c.a”.se for surprise that the elaboi’ate 
procedure utilized I?,?' the Bureau, has turned up little that is useful 
to the fomnlation of a sensible, sound, and satisfactory regailation, 
Thoroui;di utilisation of the investignxory atid conference method, 
resulting in the able and comprehensive reports described above, 
coupled with the e.xpert knoivledgo of the Bireau gained through its 

125* The hazardous dcteimihation contemplates the possibility of an 
infinite number of hearings. The first is the f/rolimJ-iiary hearing 
preceding the proposed orders the second is on the proprused order* If 
the second was a useful hearing thro'vving new light on the problem so 
as vsubstan.tially to change the proposed order, a third, hearing must he 
held. If thi.s third hearing causes substantial changes, a fourth 
hearing is in order - and so 011 mitil the hearing is one in which 
nothing laiiportant is presented,. Then the process may stop, 
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intimate contact with the problems of child labor , seem to make 

hearings as a matter of course unnecessary/^ superimpositions. Indeed^ 

it may fairly be guessed that comparatively few employeesj> and far 

127 

lewer employers, are covered by the regulations j the thorough 
canvassing of opinion involved in the extensive conferences held by 
the Rireau should be effective in learning all possible views. Of 
the few ch.3nges made in the proposed regulations and orders following 
hearings, it is difficult to find any which might not have been 
achieved through a less fomal method of exchanging opinions. 

A ;.:’.pokes:aaji of the Bureau frankly admits the inutility of the 
hearing me'bhodj conferences have proved to be far !Tiorc3 helpful,,. Bit 
he suggests that providing pel's ons with an oppoi-tunity to ”air their 
views'' in public hearings is useful in its "persuasive effect" upon 
thOvSe to whcra the regu?j_ations apply. As already indicated, hoY/ever, , 
thus far prospective ra^p-ilatees have indicated little desire to air ‘ 
their views at all, , R 

Hearings, of course, nay under seme circumstances be found ly ' 
the Bureau to be helpful, but i.t is submitted that the Bureau should 
not obligate itself - as it has through Regulativ.n No, 5 - to hold one 
or more hearings come -m^at may. It would seem to be preferable for 
the Bureau to proceed with its special investiga+d-ons ajnd conferences, 

126T~’ "Behind Tt^^ the v~iu able ergierience of administering 

the '1916 law, the principal features of which were siirdlar to the 1938 
Act. Also its staff of experts ab3,e to draw upon their first- 

hand kiioYfl edge cf new pr'a^ctices as these iia,d developed in the several 
states during the past tenty years," Lumpkin, jop. cit. sup.^n, note 

127, See supr a, note 93. 
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to issue a proposed 3"9.m,ilation thereon, to distribute its rapoi't 
and propovsal mth an amriouiicoiiient that corairants and suggestions 
?fould be welcorr.o, to pomit further conferences on the report and 
proposal, and thi jn hold hearings If, and only if, the responses 
ijidicate (l) that there have been factual gaps in the report | or (2) 
that there rare Important disagreements either upon the facts or upon 
the feasibility of the proposal - disagreements which cannot be 
properly set forth to the Bureau in ?rritten icm and disagreements 
which are not of the type which have already been presented to the 
Bureau in ccaiferencss and inten^iews and which have been already 
resolved by the Bureau, In brief, the hearing process should be 
reserved for those occasions where the Bureau feels it would be 
usefiAl either in obtaining facts or in guiding its judgoient, after 
investigation and conference have failed, or perhans also in cases 
idiere the hoat of disagreement (if any exists) nay be cooled ly public 
presentation of the dissentient opinions. 

— 't\ 
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